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[[B-194393] 


Contracts — Specifications — Military — Approved Item Require- 
ment — Removal From Listing—Notice Entitlement 


No notice need be given manufacturer that product is removed from approved 
items list when defects are due to Government specification deficiencies and man- 
ufacturer’s product conforms to those specifications. 


Contracts — Specifications — Conformability of Equipment, ete. 
Offered — Defective Items Previously Furnished 


Manufacturer does not submit technically acceptable proposal merely by offering 
to supply parts previously provided in prior solicitations. Parts must not only 
meet technical specifications but must also have performed in technically accept- 
able manner. 


Contracts — Negotiation — Requests for Proposals — Solicitation 
of Approved Sources 
It is not improper to remove manufacturer’s part from approved items list and 


to procure item on source controlled basis where it is shown that adequate speci- 
fication does not exist for competitive procurement purposes. 


In the matter of Arista Devices Corp., September 5, 1979: 


Arista Devices Corp. (Arista) protests the award of a contract to 
Control Products Division of the Amerace Corporation (Control) 
under request for proposals (RFP) DLA900-79-R-0925, issued by the 
Defense Logistics Agency (DLA). The procurement was for solenoid 
relays, NSN 5945-00-729-7813, to be manufactured in accordance with 
Control Products part number (P/N) SF-21WC3 for use in tank 
fire extinguishing systems. The procurement was limited to “approved 
item” sources whose product had current Government approval. 
Arista’s P/N 7813 had previously been an “approved item.” Arista 
bases its protest on the fact Arista P/N 7813 was removed from the 
approved items list because of deficiencies reported by the Army, with- 
out notice to Arista. 

It is reported that the original relay manufacturer was Control’s 
predecessor, Agistat Division of ESNA. Originally the part was a 
source controlled item because the technical data for this item was in- 
adequate for competitive procurement. Although an attempt had been 
made to procure the item competitively in 1970, the contract which 
was awarded to a new supplier at that time was terminated prior to 
any deliveries because of specification deficiencies. Another data pack- 
age was developed in 1974, and an invitation for bids was issued for 
the relay. Arista was awarded the contract. In early 1976, the Army 
received deficiency reports on the Arista part which showed that the 
cover to the relay became unsealed in certain situations. After evalua- 
tion of the deficiencies by the U.S. Army Tank Automotive Command, 
it was concluded that the technical data package was inadequate to 
assure that an item manufactured in accordance with the specification 
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requirements would meet the Government’s needs. As a result, Arista 
P/N 7813 was removed as an approved item, and the relay was redesig- 
nated a source controlled part. 

Arista, while not conceding that it in fact was the supplier of the 
defective relays, suggests that the covers were not sealed properly at 
the supplier’s factory. Arista admits that it encountered the same prob- 
lem on the first run relays supplied under its earlier contracts but con- 
tends that the problem was rectified by soldering, even though the de- 
sign specifications do not require the covers to be soldered to the units. 
Arista further asserts that it has supplied 765 units to the Government 
and has never received a notice of unsatisfactory material. Therefore, 
it claims that it should not have been removed from the approved items 
list. However, it is DLA’s position that it does not know if Arista’s 
changed manufacturing procedure will cure the problem because the 
agency lacks testing equipment and other data to make such a deter- 
mination. Although the specification does not require a particular type 
of seal for the cover, the relays supplied by Control were apparently 
not subject to the problems encountered by the Arista unit. In any event 
Arista believes that it should have been given an opportunity to correct 
any defects in the products it previously supplied and that it was en- 
titled to notice of those defects by Defense Acquisition Regulation 
(DAR) §§ 1-1110 and 14-406 (1976 ed.). 

First, in view of Arista’s admission that it supplied similarly defec- 
tive items to DLA; the identification of Arista and its P/N on the 
Army’s unsatisfactory material report; and the fact that the problem 
previously has not been encountered in relays supplied by Control (the 
only other approved source), we believe that it is clear that the defec- 
tive relays were the protester’s. 

With respect to the notice issue, neither of the cited regulatory pro- 
visions provide support for Arista’s position. DAR § 1-1110 deals with 
reporting unsatisfactory contract performance to “the activity that 
prepared the specification.” DAR § 14-406 is concerned with supplies 
which do not conform to the Government’s specifications ; here Arista’s 
parts do comply so that the defect is attributable to the specifications 
and not anything within Arista’s control. We do not therefore believe 
that the agency was required by the regulations to notify Arista prior 
to dropping that firm’s part from the approved items list. 

It is our view that an offeror does not submit a technically accept- 
able offer under a solicitation merely by offering to provide parts pre- 
viously supplied and accepted. Those parts must have not only met 
the specifications but must also perform in a technically acceptable 
manner. See Joyce Teletronics Corporation, B-190316, January 11, 
1978, 78-1 CPD 24. Arista has not shown that its present sealing, 
method will meet the Army’s needs since there is no acceptable test 
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to make that determination. Merely stating that no further complaints 
were received will not meet this burden. 

In this vein, DAR § 1-313 provides that: 

(a) Any part * * * for military equipment, * * * must be procured so as to 
assure the requisite safe, dependable, and effective operation of the equip- 
ment. * * * When it is feasible to do so without impairing this assurance, parts 
should be procured on a competitive basis * * *. 

(b) *** 

(c) Parts * * * should be procured (either directly or indirectly) only from 
sources that have satisfactorily manufactured or furnished such parts in the 
past, unless fully adequate data * * * test results, and quality assurance proce- 
dures, are available * * * to assure the requisite reliability and interchange- 
ability of the parts * * *. The exacting performance requirements of specially 
designed military equipment may demand that parts be closely controlled and 
have proven capabilities of precise integration with the system in which they 
operate, to a degree that precludes the use of even apparently identical parts 
from new sources, since the functioning of the whole may depend on latent char- 
acteristics of each part which are not definitely known. 


Our Office has recognized that Government procurement officials, 
who are familiar with the conditions under which supplies, equipment, 
or services have been used in the past, and how they are to be used in 
the future, are generally in the best position to know the Government’s 
actual needs. Consequently, we will not question an agency’s deter- 
mination of what its actual needs are or what products or equipment 
will satisfy those needs unless there is a clear showing that the deter- 
mination has no reasonable basis. Jarrel-Ash Division of the Fisher 
Scientific Company, B-185582, January 12, 1977, 77-1 CPD 19; Her- 
ley Industries, Inc., B-186947, September 30, 1977, 77-2 CPD 247. 
Thus, the fact that Arista disputes DLA’s position on these matters 
does not invalidate it. Julian A. McDermott Corporation, B-191468, 
September 21, 1978, 78-2 CPD 214. In this connection, we point out 
that the protester, not the contracting agency, has the burden of af- 
firmatively proving its case. Reliable Maintenance Service, Ine.— 
request for reconsideration, B-185103, May 24, 1976, 76-1 CPD 337. 

Due to the limitations of the specifications available we cannot con- 
clude that DLA acted improperly by removing the Arista item from 
the approved items list. 

The protest is denied. 

[B-192188] 


Contracts—Awards—Propriety—Licensing-Type Requirements— 
General v. Specific Solicitation Requirement 


Prior decision under same solicitation held that, since solicitation contained only 
general statements requiring contractor to obtain all necessary licenses and per- 
mits, failure of proposed awardee (protester in present decision) to obtain State 
license did not require contracting officer to find proposed awardee nonresponsi- 
ble and would not affect validity of award if made. However, prior decision did 
not hold that State license statute and threatened enforcement thereof were 
irrelevant, nor that contracting officer was required to find proposed awardee 
responsible as protester alleges. Decision in Inter-Con Security Systems, Inc.; 
a Patrol Service, Inc., B-192188, February 9, 1979, 79-1 CPD 86, 
clarified. 
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Contracting Officers—Determinations—Nonresponsibility—Small 
Business Concerns—Reasonableness of Determination 


Contracting officer was notified after bid opening that State would try to enforce 
State license requirement on unlicensed bidder. Even though particular State 
license was not specifically incorporated into solicitation, contracting officer con- 
sidered bidder’s failure to obtain State license in 8 months since bid opening and 
likelihood that State would try to enforce licensing statute, and thereby interrupt 
or delay performance by unlicensed contractor, as factors affecting bidder's ability 
to perform. Determination that unlicensed bidder was nonresponsible in such 
circumstances was reasonable. 


Bidders—Qualifications—Small Business Concerns—Nonreferral 
For Certification Justification—Military Procurement 


Since Small Business Administration (SBA) has not issued regulations to re- 
solve discrepancies between 1977 amendments to Small Business Act, which re- 
quire referral to SBA before small business may be rejected as nonresponsible, 
and Defense Acquisition Regulation (DAR), General Accounting Office will not 


consider whether contracting officer properly relied on DAR exceptions to SBA 
referral procedure. 


Contracts—Awards—Small Business Concerns—Certifications— 
Mandatory Referral to SBA—Exceptions Under DAR 

Contracting officer did not refer nonresponsibility determination of small busi- 
ness to SBA as required under Small Business Act Amendments of 1977 because 
contracting officer interpreted DAR 1-908.1 (v) and DAR 1-705.4(c) (v) as creat- 
ing exception to SBA referral procedure where small business concern was deter- 
mined nonresponsible because it was not otherwise qualified and eligible under 
applicable State law. While we cannot find contracting officer’s interpretation 
and failure to refer matter to SBA to be unreasonable in present case, it is our 
opinion that these DAR provisions create exception to SBA referral only where 
bidder is not otherwise qualified and eligible under Federal laws/regulations. 
Accordingly, in future decisions we will strictly limit use of DAR 1-903.1(v) to 


situations involving Federal laws/regulations in absence of clarifying regula- 
tions issued by SBA. 


In the matter of What-Mac Contractors, Inc., September 6, 1979: 


What-Mac Contractors, Inc. (What-Mac), protests award of a con- 
tract to Washington Patrol Service, Inc. (Washington), for the man- 
agement and operation of base security services at the Los Angeles Air 
Force Station, Los Angeles, California. What-Mac contends that it 
was entitled to award of the contract as the lowest responsive, respon- 
sible bidder, and that the contracting officer improperly determined 
What-Mac to be nonresponsible in contravention of prior decisions of 
our Office including a decision under this same solicitation (/nter-Con 
Security Systems Inc.; Washington Patrol Service, Inc., B-192188, 
February 9, 1979, 79-1 CPD 86). What-Mac further contends that, 
once the contracting officer determined What-Mac to be nonresponsible. 
the contracting officer was required to refer the matter of What-Mac’s 
responsibility to the Small Business Administration (SBA) for a final 
determination as required under 15 U.S.C. § 637(b) (7) (A), (1976 & 
Supp. I, 1977). 
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BACKGROUND 


Invitation for bids (IFB) No. F04693-78-B0002, a small business 
setaside, was issued by the Department of the Air Force on Novem- 
ber 18, 1977. When bids were opened on June 12, 1978, it was deter- 
mined that National Investigation Bureau, Inc. (National), was the 
low bidder. However, a preaward survey conducted by the Air Force 
on National resulted in a negative determination, and on September 8, 
1978, SBA refused to issue a certificate of competency (COC) to Na- 
tional. Therefore, the contracting officer rejected National’s bid after 
determining National to be nonresponsible. 

The Air Force prepared to make award to What-Mac, the second 
low bidder, but the award was held in abeyance because several pro- 
tests were filed with our Office contending, among other things, that 
What-Mac was not a responsible bidder since it did not possess a Pri- 
vate Patrol Operator license to perform security guard services in 
California as required in section 7520 of the California Business and 
Professions Code and by the IFB in paragraph 35, section “C,” and 
paragraphs 15 and 21, section “J,” entitled “Special Provisions.” 

Paragraph 35, section “C,” stated : 

Offerors without necessary operating authority may submit offers, but the 
offerors shall, without additional expense to the Government, be responsible for 
obtaining any necessary licenses and permits prior to award of a resultant con- 


tract and for complying with all laws, ordinances, statutes and regulations in con- 
nection with the furnishing of the services herein. 


Paragraph 15 of the Special Provisions stated : 


In performance of work hereunder, the Contractor shall procure and keep 
effective all necessary permits and licenses required by the Federal, State or 
local Government, or subdivision thereof, or of any other duly constituted public 
authority, and shall obey and abide by all applicable laws, regulations and 
ordinances. 


Paragraph 21 of the Special Provisions provided in part that: 


{T]he Contractor shall abide by and comply with all relevant statutes, ordi- 
nances, laws and regulations of the United States (including Executive Orders of 
the President) and any state * * * 

In the earlier protests leading to our February 9, 1979, decision, the 
protesters contended that, since the contracting officer was familiar 
with California licensing requirements for security guard services and 
was aware that What-Mac did not have a mandatory Private Patrol 
Operator license, the contracting officer had no choice but to declare 
What-Mac to be nonresponsible in view of the above-quoted provisions 
of the IFB. Also protested was the fact that the contracting activity 
had extended the contract with the incumbent contractor several times 
pending resolution of the protests, thereby allowing What-Mac more 
time in which to obtain the California Private Patrol Operator license, 
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since What-Mac had applied for, but had not yet received, a license 
from the California Bureau of Collection and Investigative Services. 

In our Februrary 9, 1979, decision, we held, among other things, that 
the contracting officer’s actions in extending the contract with the in- 
cumbent were proper since the record showed that such extensions were 
related solely to delays involving resolution of the protests in our 
Office. Since the solicitation contained only general statements regard- 
ing compliance with State and local licensing requirements, we held 
also that the failure of What-Mac or any other bidder to meet State 
or local licensing requirements prior to award was a matter to be re- 
solved between the contractor and State and local authorities. Accord- 
ingly, we held that the contracting officer was not required to reject 
What-Mac as nonresponsible and that the failure to meet State licens- 
ing requirements prior to award would not affect the validity of an 
award made to What-Mac. 

Pending resolution of the prior protests, the contracting officer in- 
quired of the California Bureau of Collection and Investigative Serv- 
ices (by telephone conversation of January 8, 1979, and by letter of 
January 9, 1979) whether the State licensing requirement would be 
enforced if award were made to What-Mac without a license. The Bu- 
reau of Collection and Investigative Services responded by letter of 
January 19, 1979, that What-Mac had applied for a Private Patrol 
Operator license but had not yet been issued one. The Bureau indicated 
that, if any firm attempted to operate in California without a license, 
it would initiate an investigation and recommend that appropriate 
action be taken by the local District Attorney. The Bureau also stated 
that unlicensed performance would be grounds for denying a license 
to a contractor. The contracting officer reports that a What-Mac repre- 
sentative informed him on February 14, 1979, that What-Mac’s repre- 
sentative had failed the licensing examination taken on January 26, 
1979, and that the next examination could not be rescheduled until 
March 30, 1979. 

The contracting officer determined that award should be made by 
February 28, 1979, since the latest contract extension would expire at 
the end of March 1979, and the contract required a phase-in period of 
1 month. Therefore, on February 15, 1979, just 6 days after our decision 
on the procurement was issued, the contracting officer determined 
What-Mac to be nonresponsible since What-Mac would not be able to 
obtain the Private Patrol Operator license before award. On February 
21, 1979, the contract was awarded to Washington, the next low bidder. 
What-Mac was notified of the award to Washington on February 22, 
1979, and filed a protest with our office on February 23, 1979. On 
May 15, 1979, the California Bureau of Collection and Investigative 
Services issued a Private Patrol Operator license to What-Mac. 
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LICENSING—GENERAL DISCUSSION 


Our decisions on licensing requirements have taken different ap- 
proaches depending on the license required in the performance of the 
Government contract. 

We have drawn a distinction between Federal licenses or permits and 
State or local licenses or permits. It is well established by the decisions 
of this Office that failure to submit permits or licenses by the time of 
award or at the very latest by the time of contract performance, plus 
any leadtime which may be necessary in the particular case, shall affect 
the responsibility of a contractor in cases where the permit or license is 
a requirement of the Federal Government. See 34 Comp. Gen. 175 
(1954), wherein a permit from the Interstate Commerce Commission 
was required ; 39 7d. 655 (1960), wherein operating authority from the 
Federal Aviation Administration was required ; and 46 éd. 326 (1966), 
wherein a license from the Atomic Energy Commission was required. 
See, generally, 51 Comp. Gen. 377 (1971). Since a contracting officer 
must make a determination that a bidder is responsible before he may 
make award to that bidder, we have held that a bidder may be held 
responsible if in the view of the contracting officer the bidder will be 
capable of performing and will have all necessary Federal authority 
and permits to perform at the time required for performance. 39 Comp. 
Gen. 655, supra. Award of the contract prior to the awardee obtaining 
the required Federal license is conditioned upon the awardee obtaining 
the Federal license prior to performance, and, if the condition is not 
met by the time of performance, the contract is void ab initio. 46 Comp. 
Gen. 326, supra. 

We have treated State or local licensing requirements differently 
with respect to the effect they have on a bidder’s responsibility. The 
crucial distinction in such cases has been whether the solicitation 
merely stated in general terms that the successful bidder must meet all 
requirements of Federal, State or city laws and regulations or whether 
the solicitation required that the successful bidder must have a particu- 
lar State or local license. See New Haven Ambulance Service, Inc., 
57 Comp. Gen. 361 (1978), 78-1 CPD 225; 53 Comp. Gen. 51 (1973). 

Where a solicitation contains only a general requirement that the 
contractor have all necessary licenses and permits to perform the con- 
tract but does not indicate a specific State or local license which is re- 
quired, we have held that a contracting officer should not have to 
determine what the State or local requirements may be, and the respon- 
sibility for making such a determination is correctly placed with the 
prospective contractor. 53 Comp. Gen. 51, supra. We have held also 
that the failure of a low bidder to obtain a license required under State 
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or local law was not a proper basis upon which to reject the low bidder 
where the solicitation merely stated in general terms that all State or 
local licenses must be obtained by the successful bidder, and that such 
a failure could not affect the eligibility of a bidder to be awarded a 
Government contract. See B-165274, May 8, 1969; B-125577, October 
11, 1955. Further, we have recognized that, if a State determines that 
under its laws a Federal contractor must have a license or permit in 
order to be legally capable of performing the required services in that 
State, the State might be able to enforce its requirements against the 
contractor, provided the application of the State’s laws does not inter- 
fere with the execution of Federal powers. See 51 Comp. Gen. 377, 
supra, and cases cited therein. In 51 Comp. Gen. 377, supra, we also held 
that, if as a result of State enforcement of the licensing requirement, 
the contractor chooses not to perform the contract or is prevented from 
doing so by an injunction won by the State, the contractor may be 
terminated for default by the contracting activity. We further held 
that the failure of a bidder to meet State or local licensing require- 
ments prior to award, where the IFB contained only general state- 
ments regarding State or local licenses, was a matter between the 
State and local authorities and the awardee and would not affect the 
legality of the contract awarded. 

In situations in which a contracting officer is aware of and familiar 
with local licensing requirements before issuance of the solicitation, we 
have held that he may incorporate those specific requirements into the 
solicitations, thereby making possession by the bidders of the par- 
ticular licenses a prerequisite to affirmative determinations of responsi- 
bility. 53 Comp. Gen. 51, supra. 


CONTRACTING OFFICER’S DETERMINATION OF WHAT- 
MAC’S NONRESPONSIBILITY 


PROTESTER’S CONTENTIONS 


What-Mac protests that the contracting officer’s determination that 
What-Mac was nonresponsible was “arbitrary, capricious, recalci- 
trant” and was made in total disregard of our decision in /nter-Con 
Security Systems, Inc.; Washington Patrol Service, Inc., supra. What- 
Mac contends that our February 9, 1979, decision held that What-Mac 
was responsible under the protested IFB regardless of whether it was 
in possession of the California Private Patrol Operator license at the 
time of award. Referring to the February 9, 1979, decision, What-Mac 
states in pertient part: 

Without question, this decision held that What-Mac could not be held nonre- 
sponsible due to a lack of the subject State license. The protest al‘eged that the 


lack of the license made What-Mac nonresponsible. The protest was denied. Lack 
of a State license did not then, and does not now, make What-Mac nonresponsible. 
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The February 9, 1979, decision conclusively determined that possession of the 
subject license was not a matter of bidder responsibility under this IFB. * * * 
According to this decision, it is only in the former case [where the solicitation 
requires a specific State license] that possession of the license can be a responsi- 
bility factor. In the latter case, where the compliance statement is general, pos- 
Session of a specific license is not a matter of bidder responsibility. [Italic sup- 
plied by protester. ] 


In support of its interpretation of our February 9, 1979, decision 
and of its position that possession of a State license is irrelevant to the 
issue of bidder responsibility where the solicitation contains only gen- 
eral statements that all licenses or permits are necessary, What-Mac 
cites a long line of our decisions, including: New Haven Ambulance 
Service, Inc., 57 Comp. Gen. 361 (1978), 78-1 CPD 225; McNamara- 
Lunz Warehouses, Inc.; Central Moving and Storage, Inc., B-188100, 
June 23, 1977, 77-1 CPD 448; McNamara-Lunz Vans & Warehouses, 
Inc., B-185803, July 8, 1976, 76-2 CPD 20; Mid South Fire Protec- 
tion, Inc., B-180390, February 25, 1974, 74-1 CPD 102; Paul’s Line, 
Incorporated, et al., B-179605, February 7, 1974, 74-1 CPD 57; 53 
Comp. Gen. 51, supra; 53 Comp. Gen. 36 (1973) ; 51 Comp. Gen. 377, 
supra; B-165274, supra; and B-125577, supra. 

What-Mac also argues that the Air Force has acted improperly in 
determining What-Mac to be nonresponsible because the Air Force re- 
port on the earlier protests, dated November 27, 1978, indicated that 
the Air Force did not believe that What-Mac could be held to be non- 
responsible because it did not have a California Private Patrol Op- 
erator license. Then, just 6 days after our decision was issued, the Air 
Force reversed its position, according to the protester, and held What- 
Mac to be nonresponsible. 

What-Mac also contends that the Air Force acted improperly in re- 
jecting What-Mac on February 15, 1979, for failure to possess a re- 
quired State license because What-Mac was in the process of applying 
for a license and, therefore, should have been granted more time to 
obtain the Private Patrol Operator license. What-Mac contends that 
the Air Force did not need to award the contract by February 28, 1979, 
since the Air Force contract. with the incumbent had already been ex- 
tended for 8 months and the last contract. extension was not due to ex- 
pire until March 31, 1979. 

What-Mac argues that the State of California could not successfully 
prohibit What-Mac or any other unlicensed firm from performing 
under a guard services contract within the confines of the Los Angeles 
Air Force Station. What-Mac points out that the California Bureau 
of Collection and Investigative Services merely stated in its letter of 
January 19, 1979, that it would investigate any unlicensed activity 
and would report such activity to the local District Attorney’s office 
for appropriate action. The Bureau did not specifically state that any 
legal action would be taken to prevent unlicensed performance by 
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What-Mac if it attempted to perform guard services in California 
without the proper State license. 

What-Mac also contends that the contracting officer’s nonresponsi- 
bility determination was improper since it amounted to the addition 
of a definitive responsibility criterion by the contracting officer with- 
out expressly stating in the IFB that the State Private Patrol Opera- 
tor license would be considered in determining a bidder’s responsibil- 
ity. What-Mac cites several decisions of this Office in support of the 
proposition that definitive responsibility criteria must be clearly 
stated in the solicitation. 


AGENCY’S RESPONSE 


The Air Force states that there was a significant change in cir- 
cumstances between the issuance of its November 27, 1978, report on 
the previous protests and February 15, 1979 (the date on which the 
contracting officer held What-Mac to be nonresponsible. Essentially, 
the Air Force indicates that on November 27, 1978, What-Mac was in 
the process of applying for the California license and the contracting 
officer believed that What-Mac would be successful in obtaining the 
license prior to award of the contract. In such circumstances and in 
the face of our previously summarized licensing decisions, the Air 
Force did not believe that it could properly hold What-Mac to be 
nonresponsible. When our February 9, 1979, decision on this procure- 
ment was issued, the Air Force did not interpret that decision to hold 
that the California licensing statute was irrelevant to the issue of 
What-Mac’s responsibility nor did the Air Force interpret that deci- 
sion to mandate that What-Mac must be held responsible even without 
a State license. The Air Force states that, when the contracting officer 
learned that What-Mac had failed the licensing examination and 
would not be able to obtain the license by the time of award and that 
the State authorities were intent on enforcing the licensing statute if 
possible, the contracting officer was justified in finding What-Mac non- 
responsible due to the changed circumstances. 

Moreover, the Air Force points out that What-Mac was not issued 
the Private Patrol Operator license until May 15, 1979, well after the 
expiration of the contract extension on March 31, 1979. After our Feb- 
ruary 9, 1979, decision was issued, the Air Force did not feel that any 
further contract extensions could be justified. The Air Force also be- 
lieved that the nature of the services being procured, security guards 
at an Air Force base, prevented the Air Force from making award to 
an unlicensed firm and then terminating the contract for default if 
the contractor could not secure the license and the State enforced its 
licensing laws. Lastly, the Air Force reports that the contracting officer 
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consulted on many occasions with both the California Bureau of Col- 
lection and Investigative Services and with the Air Force Judge Ad- 
vocate General’s office in order to determine if the State would attempt 
to prevent performance of unlicensed security guard services and 
whether such enforcement could be imposed upon a Federal contractor. 
The contracting officer determined that enforcement attempts by the 
State were very likely and that there was a possibility that such en- 
forcement attempts would either be successful or, at least, could 
interrupt and delay performance under the contract if awarded to an 
unlicensed contractor. Since the contract was for security services, the 
contracting officer did not feel that the Air Force could tolerate any 
interruptions in performance. Therefore, on February 15, 1979, the 
contracting officer held What-Mac to be nonresponsible and rejected 
its bid. 


LEGAL DISCUSSION 


Our cases hold, among other things, that the failure to hold a State/ 
local license (in circumstances where the solicitation does not specify 
which State/local licenses are mandatory) is a matter to be settled be- 
tween the contractor and the State or local authorities. Many of these 
cases also indicate that the proper procedure in such circumstances is 
for the contracting officer to make award to the unlicensed bidder and 
to terminate the contract for default if the contractor is unable to per- 
form due to State interference. This rule developed in large part be- 
cause State and municipal tax, permit, and license requirements vary 
almost infinitely in their details and legal effect. The validity of a 
particular State license as applied to the activities of a Federal con- 
tractor often cannot be determined except by the courts. 53 Comp. Gen. 
51, supra. Where the contracting officer is aware of and familiar with 
local requirements prior to issuance of the solicitation, or bid opening 
at the latest, he should incorporate the local requirements into the 
solicitation if desired in order to make the holding of the particular 
licenses a prerequisite to an affirmative determination of responsibility. 
53 Comp. Gen. 51, supra. 

However, we believe that the circumstances in the present case are 
distinguishable from the circumstances of the above cases and that the 
actions of the contracting officer in determining What-Mac to be non- 
responsible were, therefore, reasonable. There is no evidence in the 
record to show that the contracting officer was aware of or familiar 
with the California licensing statute at any time prior to bid opening. 

Even though the Air Force argued in its November 27, 1978, report 
that it did not believe that it could find What-Mac to be nonresponsible 
at. that time, the circumstances changed significantly by February 15, 
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1979, the date upon which What-Mac was actually determined to be 
nonresponsible. What-Mac had failed the examination and could not 
get a license before performance was to begin. The State indicated that 
it would enforce its licensing law on an unlicensed contractor, if neces- 
sary, and the Judge Advocate General’s office indicated that there was 
a good possibility that the State of California could enforce its licens- 
ing statutes upon What-Mac. We are aware that in some instances 
State licensing requirements may not be enforceable against Federal 
Government contractors. Leslie Miller, Inc. v. Arkansas, 352 U.S. 
187 (1956). However, we think it is reasonable for a contracting of- 
ficer to be more concerned with whether the contract will be carried 
out properly and without interference than whether the contractor 
will ultimately prevail in litigation. 58 Comp. Gen. 51, supra. There- 
fore, we are not persuaded by the protester’s argument that the State 
would ultimately fail in any attempt to enforce State licensing laws. 
The crucial question is whether contract performance may be pre- 
vented or delayed by State intervention. Moreover, since the contract 
was for security guard services at an Air Force base, the contracting 
officer’s fear that State interference might interrupt or delay perform- 
ance was reasonable. 

We think that the failure of What-Mac to hold such license in these 
circumstances was relevant to What-Mac’s ability to perform the con- 
tract in an efficient and uninterrupted fashion. Since the burden is on 
the prospective contractor to affirmatively demonstrate its ability to 
perform before being awarded a contract under section 1-902 of the 
Defense Acquisition Regulation (DAR) (1976 ed.), we believe that 
the possibility that the State authorities would attempt to prevent per- 
formance by What-Mac, or that What-Mac’s performance might very 
well be delayed or interrupted by State attempts to prevent unlicensed 
activity, was clearly relevant to the issue of What-Mac’s responsibility. 

We also do not believe that What-Mac was entitled to have the in- 
cumbent’s contract extended in order to allow What-Mac an opportu- 
nity to obtain the State license. The contract had been extended for 
& months pending resolution of several protests and What-Mac had 
not been able during this extended time to comply with the California 
license provision. There was no need for the contracting officer to ex- 
tend the contract further. Under DAR section 1-902, the burden is on 
a prospective contractor to affirmatively demonstrate its “responsi- 
bility,” i.e., the apparent ability to successfully meet the contract re- 
quirements, before being awarded the contract. In this case, What- 
Mac was unable to affirmatively demonstrate its ability to perform 
prior to award and was not, in fact, able to obtain the State license 
until several months after award, and 114 months after performance 
was to begin. Accordingly, we find that the contracting officer properly 
exercised the administrative discretion entrusted to him in finding 
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What-Mac to be nonresponsible. See Edw. Kocharian & Company, 
Inc.—request for modification, 58 Comp. Gen. 516 (1979), 79-1 CPD 
326, 


REFERRAL TO SBA 


Protester’s contention and Agency response 


What-Mac also protests that, since it is a small business concern, the 
contracting officer was required to refer the matter to the SBA for 
final disposition once What-Mac was found to be nonresponsible. 

The Air Force responds that it was not necessary to refer the matter 
of What-Mac’s responsibility to the SBA because the contracting of- 
ficer’s determination of nonresponsibility was made in accordance with 
DAR § 1-903.1 (1976 ed.) which states in pertinent part: 

1-903.1 General Standards. Except as otherwise provided in this paragraph 
1-903, a prospective contractor must : 

* * * * * * * 


(v) be otherwise qualified and eligible to receive an award under appli- 
cable laws and regulations, e.g., Section XII, Parts 6 and 8. 


The applicable law under which What-Mac was not qualified was, 
according to the Air Force, section 7520 of the California Business 
and Professions Code—the State licensing statute. Under DAR 
§ 1-705.4(c) (v) (DAC #76-15, June 1, 1978), a referral need not be 
made to the SBA if a contracting officer determines a small business 
concern nonresponsible pursuant to DAR § 1-903.1(v) and such deter- 
mination is approved by the head of the procuring activity or his 
designee. The Air Force argues that since the determination was made 
and approved under these DAR sections, referral to the SBA for final 
disposition on responsibility was not appropriate. 


LEGAL DISCUSSION 


Section 501 of the Small Business Act Amendments of 1977, 15 
U.S.C. § 637(b) (7) (1976 & Supp. I, 1977), provides that no small 
business concern may be precluded from award because of non- 
responsibility without referral of the matter to the SBA for a final 
disposition under the COC procedures. No exceptions from this 
referral procedure are provided under the act. Thus, there is an ap- 
parent conflict between the terms of the Small Business Act which 
requires referral to the SBA with respect to “all elements of respon- 
sibility” with no exceptions and sections 1—-705.4(c) (v) and 1-903.1 
(v) which create an exception for nonresponsibility determinations 
where the bidder is not otherwise qualified and eligible for award 
under applicable laws and regulations. We have previously questioned 
similar conflicts between the Small Business Act, as amended by P.L. 


308-376 0 - 80 - 2 
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95-89, and section 1-705.4 of DAR which creates exceptions to the 
mandatory referral to SBA on responsibility determinations. See 
Applied Control Technology, B-190719, September 1, 1978, 78-2 CPD 
183; X-Tyal International Corp., B-190101, March 30, 1978, 78-1 
CPD 248. However, since the SBA has not yet issued appropriate im- 
plementing regulations to clarify these discrepancies, this Office will 
not consider whether the contracting officer properly relied on DAR 
§ 1-705.4(c) (v) and DAR § 1-903.1(v) as an exception in the present 
case. Applied Control Technology, supra. 

Nevertheless, in our opinion, DAR § 1-903.1(v) applies, if at all, 
only to Federal laws and regulations and not to State or local laws and 
regulations. In the absence of SBA regulations clarifying this matter, 
we will apply our view that DAR § 1-903.1(v) refers only to Federal 
statutes/regulations in any future protests arising under this DAR 
section. However, in the present case, we cannot find unreasonable the 
contracting officer’s interpretation that DAR § 1-903.1(v) applies to 
State law and his failure to refer the matter to the SBA because of his 
interpretation, since it is not clear whether State law is included within 
the purview of the provision and because our Office had not provided 
any interpretation of the provision in any prior decision. 


CONCLUSION 


In view of the above discussion, the protest is denied. 


[B-194383] 


Debt Collections—Debtor Deceased—Liability of Distributee 


Distributee of property from the estate of a deceased debtor of the United States 
is liable to repay debt resulting from overpayment of Supplemental Security 
Income Benefits to decedent debtor during her lifetime to the extent of assets 
received. Distributee is considered to constructively hold funds in trust for bene- 
fit of the United States. United States is not barred by Wisconsin nonclaim 
statute from satisfying its claim against decedent debtor through action against 
beneficiary, without participating in probate proceeding. Wisc. Stat. Ann. 
859.01 (3). 


Debt Collections—More Than One Debtor—Joint and Several 
Liability 

Among debtors jointly and severally liable to United States, Government is not 
required to collect proportionate share from each, but may collect in manner 
best calculated to liquidate indebtedness as quickly as possible even if this 
means collecting entire amount from one debtor. That debtor presumably can 
enforce legal right to contribution by fellow debtors. 

In the matter cf Jean Harris—Reconsideration of Collection Ac- 
tion, September 11 1979: 


This responds to a letter from Ms. Jean Harris, in effect asking for 
reconsideration of our Claims Division’s determination that she is 
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liable for the debt resulting from overpayments of Supplemental Se- 
curity Income (SSI) Benefits made to her deceased mother. 

Ms. Harris’ mother, Mrs. Marion Doughty, received overpayments 
totaling $1,184.20 in SSI Benefits from April through November 1975. 
She never repaid the funds during her lifetime, so her estate became 
liable for the debt upon her death in September, 1976. Her estate con- 
sisted of about $1,000 in cash and a house worth approximately $20,000. 
Ms, Harris was one of three beneficiaries of the estate who were to 
divide the assets equally. 

The Social Security Administration (SSA) notified the attorney 
for the estate of the Government’s claim in a letter dated December 2, 
1976. In the letter, SSA notified the attorney that the United States 
must be given priority over other creditors of the estate under the pro- 
visions of 31 U.S.C. § 191 (1976). It also pointed out that, under 31 
U.S.C. § 192, a representative of an estate can become personally liable 
for a debt owed to the United States if he pays the general creditors 
of the estate without first satisfying the Government’s claim. The letter 
concluded by requesting the attorney to furnish to SSA appropriate 
forms if it would be necessary to file a formal claim in order to collect 
the debt. 

In place of the Government’s filing a formal claim against Mrs. 
Doughty’s estate, an agreement was made between representatives from 


the Department of Health, Education and Welfare (HEW), and the 
attorney for the estate, that Ms. Harris would pay the debt after the 
estate was closed, out of the proceeds from the sale of her mother’s 
house. In a letter to HEW dated July 5, 1977, the attorney for the 
estate said : 


Pursuant to our phone conversation, I hereby acknowledge, on behalf of my 
client, Jean Harris, who is one of the principal beneficiaries of the estate, the 
indebtedness of the estate to the United States Government in the amount of 
$1,184.20. Please be advised, however, that my client will not be able to pay this 
claim until after the estate has been closed. She fully intends to make payment 
at that time. 


Then, in a letter dated February 3, 1978, to the SSA, the attorney 
stated : 


The above estate has been closed. The arrangement which was made with 
representatives from HEW who I spoke to previously was that the daughter of 
the decedent would pay this claim after the estate was closed. This was agreed 
to by the daughter and by HEW. The daughter’s name is Jean Harris, Route 7, 
Spooky Ridge Farm, Merrill, Wisconsin. The principal asset in the estate was a 
house which the beneficiaries of the estate intended to sell. I would suggest that 
you contact Ms. Harris directly about this. 


The SSA attempted unsuccessfully to collect the debt from Ms. 
Harris after learning that the estate had been closed. It referred the 
case to the General Accounting Office’s Claims Division for collection 
in July, 1978, which determined that Ms. Harris was liable for the 
debt and asked here to pay it. Our Claims Division explained this 
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determination, and the rationale for it, in a January 2 letter to Senator 
Proxmire which was forwarded to Ms. Harris. She now asks for recon- 
sideration of the decision that she must refund the overpayment. 

Ms. Harris contends that it is unfair for the United States now to 
look to her alone to repay the entire debt, because HEW proceeded 
improperly following her mother’s death. She argues that HEW 
should have filed a notice of the debt in the Probate Court having 
jurisdiction over her mother’s estate, rather than informally making 
an arrangement with the attorney for the estate for satisfaction of 
the Government’s claim. Ms. Harris points out that if HEW had sub- 
mitted its claim to the Probate Court, then her mother’s debt would 
have been satisfied from the estate and all three beneficiaries would 
in effect have shared the cost of repaying the Government. She says 
that she never authorized the attorney for the estate to agree that 
she would repay the entire debt, that in fact he did not represent her, 
that she did not know of the agreement until after her mother’s estate 
was closed, and that she never would have agreed to the arrangement 
if HEW had proposed it to her. Ms. Harris contends, therefore, that 
it is inequitable to hold her solely responsible for the debt under the 
agreement. 

We have no reason to change our determination that Ms. Harris 
is liable for her mother’s debt notwithstanding the arguments she has 
presented. The rights of the United States are different from those 
of a private creditor seeking to collect a debt owed by a decedent. 
The Federal Government may look to Ms. Harris for satisfaction 
of its claim because she is a distributee of the estate, even though the 
Government did not participate in the Probate Proceedings. The 
United States can collect its debt from Ms. Harris even if HEW had 
not made the agreement with the attorney for the estate, because its 
rights stem from law and not the agreement. 

Generally, a creditor must file a claim with the Probate Court 
within the time set by law in order to collect a debt owed by a deceased 
debtor whose estate is probated in Wisconsin (with exceptions not 
relevant here). Wis. Stat. Ann. § 859.01.(1). If the private creditor 
does not file his claim, he is forever barred from bringing it against the 
estate, the personal representatives and the heirs and beneficiaries of 
the decedent, Jd. 

However, the Wisconsin statute which bars a creditor’s claim if 
it is not properly filed, does not apply to claims by the United States. 
Id. Subsection 859.01(3) of the Wisconsin Probate Code expressly 
provides that claims of the United States are not within the operation 
of subsection 859.01(1). 

Wisconsin’s law is thus in accord with the general principle that 
State “nonclaim” statutes (those statutes, usually found in the Pro- 
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bate Code, fixing the time within which claims against a decedent’s 
estate must be filed or presented to the executor or administrator and 
which usually further provide that the claim will be barred unless 
presented within such time) do not apply to claims of the United 
States. United States v. Deimer, 140 F. Supp. 88 (D. Wyo. 1953) ; 
Reconstruction Finance Corp. v. Faulkner, 122 A. 2d 263 (1956). In- 
dividual states do not possess the power, under the Constitutional sys- 
tem, to invalidate a claim of the United States by statute or through 
State courts so that the claim cannot be enforced at all. United States 
v. Summerlin, 310 U.S. 414, 84 L. Ed. 1283, 60 S. Ct. 1019 (rev’g. 140 
Fla. 475, 191 So. 842 (1940) ). Accordingly, the SSA’s failure to pur- 
sue its claim in the Probate Court does not terminate its right of action 
in this case, and the Government’s claim remains valid and enforceable. 

The Government may exercise its right of action against any or all 
persons who have inherited the debtor’s property. United States v. An- 
derson, 66 F. Supp. 870 (1946) ; United States v. Fisher et al., 57 F. 
Supp. 410 (1944) ; United States v. Purdome, 240 F. Supp. 221 (1963). 
They are considered, under the law, to receive and hold in trust funds 
belonging to the United States to the extent of assets received. Ac- 
cordingly, Ms. Harris is liable for her mother’s debt under the “trust 
fund” doctrine of the cited cases because she is a distributee of the 


estate. 
As stated earlier, the Government could collect its debt from Ms. 


Harris even if HEW had not made the agreement with the attorney 
for the estate, since the basis of Ms. Harris’ liability is a doctrine of 
law and not the agreement. Therefore, Ms. Harris’ objections to the 
agreement are not material, even though, as may have been the case, 
the attorney for the estate was not authorized to make any agreement 
on behalf of Ms. Harris. 

We see no impropriety in HEW’s actions, following Ms. Harris’ 
mother’s death, in dealing informally with the attorney for the estate. 
HEW has a statutory duty to attempt collection of all claims of the 
United States arising out of HEW activities. 31 U.S.C. § 952 (1976). 
(Regulations require, to this end, “aggressive action, on a timely basis 
with effective followup.” 4 C.F.R. § 102.1 (1978).) HEW’s procedure 
is a legally recognized as well as administratively acceptable means 
for the Government to use to recover a debt owned by a deceased 
debtor. 

Although the Government may, if it chooses, file and prosecute 
its claim in the same manner as any other creditor, as already dis- 
cussed, the United States need not formally submit a claim in Probate 
Court in order to preserve its collection rights, However, if the Gov- 
ernment does formally submit its claim in probate proceedings, it is 
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bound by the determination made by the State Court. United States v. 
Vibradamp Corp., 257 F. Supp. 931 (1966). On the other hand, if the 
United States chooses not to participate, then Federal law governs. If 
the Government notifies the representative of an estate that his dece- 
dent died owing a debt to the United States, the Government can look 
to the representative personally if he distributes the assets of the estate 
without paying the claim. 31 U.S.C. § 192 (1976). 

Thus, the United States may file its claim in Probate Court, or 
notify the representative of the estate and then rely on him to preserve 
the priority accorded by sections 191 and 192 of title 31, United States 
Code. HEW apparently decided that it would be better in this case, as 
permitted by law, to deal with the estate directly and not to submit its 
claim to the risk and expense of litigation in Probate Court. Ad- 
mittedly, if HEW had decided to file its claim in the Probate Court, 
the claim would presumably have been satisfied from the assets of the 
estate before distribution was made to the beneficiaries, but HEW’s 
responsibility was to try to recover funds belonging to the United 
States through the most economical means legally available. 

We do not agree that the Government’s action has been inequitable. 
Ms. Harris does not now question that her mother owed $1,184.20 to 
the United States. Also, she would have a right to recover their pro- 
portionate shares of the debt by way of contribution from the other 
distributees of the estate. The fact that the other distributees are jointly 
liable, however, does not prevent the United States from looking to 
only one for full satisfaction of the debt and leaving it to that debtor 
to seek contribution from the others. In this regard, the Federal Claims 
Collection Standards require that— 

When two or more debtors are jointly and severally liab'e collection action 
will not be withheld against one such debtor until the other or others pay their 
proportionate shares. The agency should not attempt to allocate the burden of 


paying such claims as between the debtors but should proceed to liquidate the 
indebtedness as quickly as possible. 4 C.F.R. § 103.6 (1978). 


Moreover, in the Claims Division’s January 2 letter to Senator 
Proxmire, it was agreed that we would initiate collection action 
against the other liable parties if Ms. Harris would advise us of their 
whereabouts, even though, as the above regulation indicates, there 
is no requirement that we do so. Ms. Harris did not provide the ad- 
dresses, but we have now discovered a record of them and, as agreed, 
we will also try to collect the debt from the other two beneficiaries. One 
is Ms. Harris’ brother and lives at the same address as she, and the 
other beneficiary, the executrix of her mother’s estate lives in Mil- 
waukee, according to the information we have. However, we reiterate 
that we will still hold Ms. Harris responsible for the entire debt as the 
law and regulations require us to do, should we be unable to locate 
or collect from the other two beneficiaries. 
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[B-195245] 


Travel Expenses — Overseas Employees — Transfers — Agency 
Within U.S. 


Air Force employee in Canal Zone, who was entitled to travel and transporta- 
tion costs to home of record, transferred to Forest Service in Oregon. Air Force 
payments of travel and transportation expenses to new station before effective 
date of Forest Service appointment were proper to extent that they did not 
exceed constructive costs of travel and transportation to home of record. Prin- 
ciples of 46 Comp. Gen. 628 are not limited to transfers within the Department 


of Defense. 
In the matter of Milton G. Parsons, September 12, 1979: 

This action is in response to a request by the Secretary of Agricul- 
ture for an advance decision concerning the authority of the Depart- 
ment of the Air Force to pay the travel and transportation costs 
involved in the permanent change of station transfer of Mr, Milton G. 
Parsons. 

While Mr. Parsons was employed at Howard Air Force Base, Canal 
Zone, he accepted an offer to transfer to the Siuslaw National Forest, 
U.S. Forest Service, Department of Agriculture, Corvallis, Oregon. 
Mr. Parsons served in the Canal Zone under an agreement providing 
for return transportation to his home of record in Bozeman, Montana, 
and he satisfactorily completed his tour.of duty with the Air Force. 
The Air Force initially agreed to pay Mr. Parsons’ travel costs and 
issued a travel.authorization dated January 23, 1978. His travel was 
to begin on February 20 and the reporting date at his new station 
was indicated as February 26. The Forest Service issued a travel order 
authorizing allowable relocation expenses not covered by the Air Force 
order. That order also showed February 26, 1978, as the reporting date. 
Subsequently, after Mr. Parsons’ family had moved pursuant to the 
order, the Air Force decided it was not authorized to pay the travel 
costs. While it paid the relocation expenses of Mr. Parsons and his 
dependents, it separated Mr. Parsons on February 20, 1978, and 
requested the Forest Service reimburse it for the expenses already paid. 

Based on its interpretation of 5 U.S.C. § 5724(e) (1976) and para- 
graph C1052-2b(1)(a), volume 2 of the Joint Travel Regulations 
(JTR), the Air Force contends that Mr. Parsons’ “selection for em- 
ployment” by the Forest Service prior to his return requires the Forest 
Service (the acquiring agency) to pay his travel costs. The Air Force 
believes that the holding in 46 Comp. Gen, 628 (1967) is not appli- 
cable since that decision dealt with employee transfers between agen- 
cies within the Department of Defense (DOD). We hereby hold to 
the contrary that that decision is not limited to transfers within DOD 
exclusively, and its principles are applicable in the instant case. 

In 46 Comp. Gen. 628 we considered three proposals forwarded by 
the Assistant Secretary of Defense relating to the overseas travel ex- 
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penses of employees transferred from one agency to another under 
DOD. After quoting sections 5722(a)(1) and (2) and 5724(d) and 
(e) of title 5 of the United States Code, we held: 

There is no doubt that if the employee is employed by the new (acquiring) 
agency prior to his return travel to the United States the provisions of 5 U.S.C. 
5724(e) would preclude the old (losing) agency from paying any part of such 
travel and transportation expenses. We understand that the first two proposals 
submitted by the Assistant Secretary relate to actual transfers effected prior 
to the return of the employee to the United States. If such be the case, we 
know of no legal basis upon which any part of the return travel expenses can 
be paid by the old (losing) agency. 

(Concerning the third proposal, it is our understanding that the employee 
would be returned to the place of his actual residence or some other point in 
the United States for separation. At the time of such return travel he would not 
hawe been employed by the new (acquiring) agency to which he later transfers. 
See 44 Comp. Gen. 767. In such a case it would be proper for the old (losing) 
agency to pay the cxrpense incurred in traveling to the place of actual residence 
or some other selected point in the United States but not to exceed the construc- 
tive cost of travel to the place of actual residence. [Italic supplied.] 


We have followed the principles of 46 Comp. Gen. 628 with respect 
to transfers to agencies other than those within the Department of De- 
fense. Our decision B-170639, July 29, 1971, dealt with the travel ex- 
penses of Mr. Isaac Rodrigues incident to his transfer from the Agency 
for International Development, Saigon, Vietnam, to the Department 
of Housing and Urban Development, Washington, D.C. A second case, 
B-163364, June 27, 1968, concerned the travel costs of Mr. William 
Cantelo, who was transferred from his position as an Entomology Ad- 
visor with the Agency for International Development in Bangkok, 
Thailand, to an appointment with the Agricultural Research Service, 
Department of Agriculture, St. Croix, Virgin Islands. In both cases, 
we cited 46 Comp. Gen. 628 to permit the losing agency to pay for the 
employees’ travel not to exceed the cost of travel to their homes of 
record. 

Also, there is nothing in the language of 46 Comp. Gen. 628 to indi- 
cate an intent to limit that case to DOD transfers exclusively. In this 
connection section 5721 of the subchapter on travel and transportation 
expenses in title 5, of the United States Code, on which 46 Comp. Gen. 
628 is based, defines “agency” to include any executive agency. 

The record in the instant case indicates that Mr. Parsons was not 
employed by the Forest Service prior to his travel and, therefore, sec- 
tion 5724(e) as interpreted in the above decisions does not preclude the 
Air Force from paying for his travel costs. Therefore, to the extent 
that Mr. Parsons’ travel and transportation costs to his new station at 
the Siuslaw National Forest do not exceed the constructive cost of 
travel and transportation to his original residence at Bozeman, Mon- 
tana, at the time of his initial assignment, the Air Force payments 
were proper. 

In view of the above, the Air Force should change Mr. Parsons’ sep- 
aration date to February 26, 1978, the date shown on the original 





Comp. Gen.|} DECISIONS OF THE COMPTROLLER GENERAL 785 


travel orders, and withdraw its request for reimbursement of the travel 
and transportation costs which do not exceed the costs of relocation 
to Mr. Parsons’ home of record. 


[B-194140] 


Federal Grant and Cooperative Agreement Act of 1977 — Com- 
pliance — Grant, etc. Agreements v. Procurement Contract 

Complaint that executive agency abandoned practice of awarding contracts under 
Federal procurement procedures in favor of grant awards in order to make sole- 
source award and avoid statutory requirements for competition is denied where 
record discloses agency awarded grant, rather than contract, for purpose of 


complying with requirements of Federal Grant and Cooperative Agreement Act 
of 1977. 


In the matter of Burgos & Associates, Inc., September 13, 1979: 


Burgos & Associates, Inc. (Burgos) protests the decision of the De- 
partment of Commerce’s Office of Minority Business Enterprise 
(OMBE) to award a noncompetitive grant to the Greater Hartford 
Business Development Center, Inc. (GHBDC), to operate as a Busi- 
ness Development Organization (BDO) providing management and 
technical assistance to minority business firms in the Hartford, Con- 
necticut area. Burgos contends that it should have been given an oppor- 
tunity to compete for the award, particularly since it was OMBE’s 
incumbent BDO contractor in the Hartford area for the previous year. 

This Office generally does not consider complaints concerning the 
propriety of grant awards. Washington State Department of Trans- 
portation, B-193600, January 16, 1979, 79-1 CPD 25; 40 Fed. Reg. 
42406 (1975). However, OMBE has previously conducted competitive 
procurements for BDO services, see, e.g., National Puerto Rican 
Forum, Inc., B-189338, November 23, 1977, 77-2 CPD 400; Decision 
Sciences Corporation, B-183773, September 21, 1976, 76-2 CPD 260, 
and Burgos suggests that OMBE has abandoned that practice in favor 
of making grant awards to avoid the competitive requirements of 
Federal procurement and to deprive the protester of its right to 
compete. 

OMBE explains that the shift to grant awards was prompted by 
the Federal Grant and Cooperative Agreement Act of 1977, Pub. L. 
No. 95-224, February 3, 1978, 92 Stat. 3, 41 U.S.C.A. §§ 501 e¢ seg. 
(West Supp. 1978) (the Act). The Act defines and distinguishes 
among the terms “contract,” “grant,” and “cooperative agreement,” 
and requires agencies to adhere to those distinctions when making 
awards. A procurement contract is to be used whenever the principal 
purpose of the relationship between the agency and its awardee is the 
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acquisition by purchase, lease, or barter of property or services for 
the direct benefit or use of the Federal Government. On the other hand, 
when the relationship established is for the transfer of money, prop- 
erty, services, or anything of value to the recipient to accomplish a 
public purpose of support or stimulation, and the Federal role is pas- 
sive or no substantial agency involvement is anticipated, the agency 
must use a grant agreement; if the Federal role is active or substantial 
agency involvement is anticipated the agency must enter into a coop- 
erative agreement. Using these statutory standards, OMBE reports 
it determined that use of grant agreements is appropriate for BDO 
awards. 

We find OMBE’s position to be reasonable. Under the BDO pro- 
gram, OMBE funds public and private organizations which in turn 
render technical and management assistance to minority business en- 
terprises. OMBE’s determination that a grant instrument rather than 
a procurement is more appropriate to effect the program clearly is 
consistent with the Act. 

The protest is denied. 

We note that one of the purposes of the Act is to “encourage com- 
petition, where deemed appropriate, in the award of grants and coop- 
erative agreeemnts * * *.” 41 U.S.C.A. § 501(b) (3) (West Supp. 
1978). Although a noncompetitive award was made in this case, we 
further note that OMBE in general intends to use a competitive ap- 
proach and explains that it did not do so here because of its desire 
to coordinate this BDO program with other Department of Commerce 
funded programs in the Hartford area. 


[B-193318] 


Officers and Employees — Transfers — Relocation Expenses — 
Surveyor Fees, Reports, ete.—House Purchase and/or Sale 


Employee may be reimbursed for $35 survey fee incident to financing purchase 
of a residence upon his relocation. Although assessed by the lending institution, 
the survey fee is expressly excluded from the definition of a finance charge by 
Regulation Z, 12 C.F.R. 226.4(e)(1), the fee is reasonable in amount, and 
all-inclusive fee, initially characterized as a “loan origination fee,” is sufficiently 
itemized to show the portion allocable to the survey fee. See Anthony J. Vrana, 
B-189639, March 24, 1978. 


Officers and Employees—Transfers—Relocation Expenses—House 
Purchase—Recording Fees 


Although assessed by the lending institution as part of a charge initially charac- 
terized as a “loan origination fee,” employee may be reimbursed for recording 
fees if they are customarily paid by purchaser in the area and do not exceed 
amounts customarily charged in the locality. Federal Travel Regulations 2-6.2c. 
While recording fees are not expressly excluded from the definition of a finance 
charge under 12 C.F.R. 226.4(e) they are not a condition for the extension of 
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credit and, thus, are not part of the finance charge as defined by 12 C.F.R. 
226.4(a). 


Officers and Employees — Transfers — Relocation Expenses — 
Attorney Fees — Restrictions on Reimbursement 

Employee may not be reimbursed for attorney fees assessed by lending insti- 
tution and initially characterized as part of the “loan origination fee” unless 
certifying officer determines that such fees were incurred for the purposes 
specifically excluded from finance charges by Regulation Z, 12 C.F.R. 226.4(e), 
are reasonable in amount, and insofar as the attorneys fees are sufficiently 
itemized to show the portion of the origination fee allocable to each excluded 
item. 


In the matter of Robert E. Whitney—Real Estate Expenses—Exclu- 
sions from Finance Charge, September 20, 1979: 


This action is in response to a request dated October 20, 1978, from 
Elizabeth A. Allen, Chief, Accounting Section, of the Internal Reve- 
nue Service (IRS), regarding the propriety of certifying for pay- 
ment a reclaim voucher in the amount of $460 in favor of Robert E. 
Whitney, representing real estate expense incurred in connection with 
the purchase of his residence in Schwartz, Louisiana. The purchase 
was pursuant to a permanent change of station from Baton Rouge, to 
Monroe, Louisiana, in March 1978. 

Mr. Whitney’s claim was denied by the IRS on the basis that the 
$460 amount was a loan origination fee, a cost incident to the extension 


of credit within the purview of Regulation Z, 12 C.F.R. § 226.4(a), 
which is not reimbursable under the Federal Travel Regulations 
(FTR) (FPMR 101-7) para. 2-6.2d (May 1973). The pertinent part 
of Regulation Z states: 


§ 226.4 Determination of finance charge. 

(a) General Rule. Except as otherwise provided in this section, the amount of 
the finance charge in connection with any transaction shall be determined as 
the sum of all charges, payable directly or indirectly by the creditor as an inci- 
dent to or as a condition of the extension of credit, whether paid or payable by 
the customer, the seller, or any other person on behalf of the customer to the 
creditor or to a third party, including any of the following types of charges: 

* ok ¥* * + a * 


(3) Loan fee, finder’s fee, or similar charge. 
* * * * * * * 


(e) Eacludable charges, real property transactions. The following charges in 
connection with any real property transaction, provided they are bona fide, rea- 
sonable in amount, and not for the purpose of circumvention or evasion of this 
part, shall not be included in the finance transaction : 

(1) Fees or premiums for title examination, abstract of title, title in- 
surance, or similar purposes and for required related property surveys. 

(2) Fees for preparation of deeds, settlement statements, or other docu- 
ments. 

(8) Amounts required to be placed or paid into an escrow or trustee 
account for future payments of taxes, insurance, and water, sewer, and 
land rents. 

(4) Fees for notarizing deeds and other documents. 

(5) Appraisal fees. 

(6) Credit reports. 
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Reimbursement of an amount that is a finance charge is precluded by 
the following provision of para. 2-6.2d of the FTR: 

* * * no fee, cost, charge, or expense is reimbursable which is determined to 
be a part of the finance charge under the Truth in Lending Act, Title I, Public 


Law 90-321, and Regulation Z issued pursuant thereto by the Board of Gov- 
ernors of the Federal Reserve System. * * * 


While the $460 amount is listed in the settlement documents as a 
“loan origination fee,” Mr. Whitney has attached to his reclaim 
voucher a letter dated July 25, 1978, from the People’s Homestead and 
Savings Association that states that the $460 loan origination fee in- 
cluded charges of $225 for attorneys fees, a survey fee of $35, and $16 
for recording fees. Since the remaining $184 of the $460 amount is not 
characterized other than as a loan origination fee, that amount is for 
disallowance under FTR para. 2-6.2d, quoted above. The specifically 
identified charges, however, may be reimbursed if the charge is ex- 
pressly excluded from the finance charge by Regulation Z, 12 C.F.R. § 
226.4(e) and reasonable in amount, provided that the loan origination 
fee is itemized to show the portion of the fee allocable to each item. 
Anthony J. Vrana, B-189639, March 24, 1978. 

An examination of Regulation Z, 12 C.F.R. § 226.4(e) (1) shows that 
fees for required property surveys are expressly excluded from the 
finance charge. The $35 survey fee is reasonable and is itemized suffi- 
ciently. Therefore, under the test established in Anthony J. Vrana, 
supra, the $35 survey fee may be certified for payment. 

Although recovered as part of the fee charged by the lending insti- 
tution and not expressly excluded from the finance charge under 12 
C.F.R. § 226.4(e), recording fees are not part of a finance charge as 
defined by 12 C.F.R. § 226.4(a). They are assessed to meet the legal 
requirement for recording documentation essential to the transaction 
and not as a condition for extension of credit. They are not retained by 
the lender but are passed on to the local jurisdiction. Moreover, FTR 
para 2-6.2c (May 1973) specifically allows reimbursement for record- 
ing fees if they are customarily paid by the purchaser and if they do 
not exceed amounts customarily charged in the locality of the residence. 
Therefore, Mr. Whitney’s claim for reimbursement of recording fees 
may be certified for payment if the requirements of FTR para. 2-6.2c 
are satisfied. 

We have held that, under FTR para 2-6.2c, itemization is not gen- 
erally required where legal fees are claimed. See George W. Lay, 56 
Comp. Gen. 561 (1977). However, that decision is not applicable to 
this case because the reimbursement of the finance charge here is 
governed by FTR para. 2-6.2d and Regulation Z. Since these authori- 
ties prohibit reimbursement of finance charges, except for certain nar- 
rowly drawn specific services, we require an itemization of these fees 
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in order to identify the services performed and whether they may be 
paid. Charles W. Smith, B-189381, December 15, 1977. Therefore, the 
requirements of Anthony J. Vrana, supra, must be satisfied before at- 
torneys fees can be paid. Since the record does not indicate what service 
the attorneys fees covered, if it can be determined that the attorneys 
fees were for the purposes specifically excluded from the finance charge 
by Regulation Z, 12 C.F.R. § 226.4(e), reasonable in amount, and suffi- 
ciently itemized, then the attorneys fees can be certified for payment. 


[B-194853] 


Payments — Absence or Unenforceability of Contracts — Appro- 
priation Availability — Fiscal Year Appropriations — Contract 
Ratification v. Performance Date 


Payment may be made to a contractor for repair work to Government equip- 
ment even though formal contracting procedures were not followed because 
Government received the benefit and has specifically ratified the transaction. 
Appropriation available at time contractor was authorized to and actually per- 
formed the repair work should be charged, irrespective of fiscal year in which 
the transaction was ratified. 


In the matter of Rust Tractor Company, September 21, 1979: 
A certifying officer for the Bureau of Indian Affairs (BIA) in 


Albuquerque, New Mexico, has requested an advance decision from 
our Office as to whether he may certify a voucher in the amount of 
$22,875.36 to pay the Rust Tractor Company (Rust) for its services. 
He questions the propriety of making such a payment because formal 
procurement procedures were not followed and the transaction with 
Rust was not properly authorized. 

Apparently, the instant situation arose as a result of a misunder- 
standing between personnel at the Ramah-Navajo Agency’s Branch of 
Roads (Agency) and Rust. When repair work was needed for a Cater- 
pillar Scraper, an estimate prepared by Rust was verbally quoted 
to the agency as $6,500. The Agency’s branch chief authorized Rust 
to proceed with the repair work. Agency personnel did not realize 
until receiving Rust’s invoices for the work that the quoted estimate 
was for labor only and did not cover parts. Rust was uncertain when 
it prepared the estimate what parts would actually be necessary. 

The Agency had indicated that it would never have permitted Rust 
to proceed with the repair work if it had known that the total cost 
of the work was $22,875.36, since this amount exceeds its delegated 
procurement authority. However, the Agency has certified that the 
cost of repairing the equipment was valid and proper, that the repair 
work was necessary to place the equipment in operative condition 
and that the repair work has extended the useful life of the equip- 





790 DECISIONS OF THE COMPTROLLER GENERAL [58 


ment for at least 5 additional years. The cost of replacing the equip- 
ment instead of repairing it would have been three times the total 
cost of the repair. The Agency also informs us that if proper pro- 
curement procedures had been followed, Rust would have received 
the authorized contract to do the repair work since it was the sole 
source for acquiring the necessary services. Based on these facts, a BIA. 
contracting officer ratified in writing the unauthorized action as re- 
quired by 41 CFR 1-1.405 and established a contract with Rust in the 
amount of $22,875.36 for services rendered. The certifying officer has 
withheld payment pending our decision as to whether the voucher may 
be certified. 

The proper test to apply in a situation where there is no formal 
contract is whether the Government has received a benefit from the 
unauthorized procurement and whether this procurement has been 
either expressly or impliedly ratified by authorized contracting offi- 
cials of the Government. RCA Corporation, B-183289, December 3, 
1975, 75-2 CPD 369. If the outcome of this test is in the affirmative, 
then payment may be made for services rendered either under the 
unauthorized contract on a quantum meruit basis, which means that 
payment may be made for the reasonable value of work performed, 
40 Comp. Gen. 447, 451 (1969), or under the later ratified contract 
for the contract price. 

In the instant situation, the Government received the benefit of the 
work performed—the repaired equipment—and acknowledged this 
benefit. The contracting officer has specifically ratified the transac- 
tion. Therefore, payment may be made to Rust in the amount agreed 
to by the contracting officer who ratified the informal procurement. 
Under 31 U.S.C. §§ 628 and 701 the only proper appropriation to 
charge for the repair work would be the Fiscal Year 1978 appropria- 
tion because the need arose and the work was ordered and performed 
in that year. 


[B-195757] 


Bids—Responsiveness—Lot Bidding 


Bidder which submits a low combination bid for drydock and topside over- 
haul work may not be rejected solely for failing to bid separately for both dry- 
dock and topside work. It is recommended that in future procurements agency 
revise provision in solicitation requiring bid rejection in such circumstances. 


In the matter of Norfolk Shipbuilding & Drydock Corporation, 
September 21, 1979: 


Norfolk Shipbuilding & Drydock Corporation (NORSHIPCO) 
protests any contract award to Sun Ship Building and Dry Dock 
Company (Sun Ship) under invitation for bids (IFB) N62678-79- 
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B-0067 issued by the Supervisor of Shipbuilding, Conversion and 
Repair, U.S. Navy, Portsmouth, Virginia (Navy) for the regular 
overhaul of the USS PORTLAND (LSD-37). 

The protestor has filed suit in the United States District Court for 
the Eastern District of Virginia, Norfolk Division, Civil Action No. 
79-743-N, requesting the court to enjoin the Navy from awarding a 
contract pending a decision by the Comptroller General on its pro- 
test. The court has enjoined the Navy from making an award, and 
we consider the court’s action to be an expression of interest in ob- 
taining our decision. 4 C.F.R. 20.10 (1979); Dynalectron Corpora- 
tion, 54 Comp. Gen. 1009 (1975), 75-1 CPD 341. 

In order to maximize competition the solicitation provided for 
three bidding lots, respectively, for drydock work, topside work and 
a combination of both. This division was intended to enable smaller 
ship repair facilities to compete for the topside overhaul work which 
does not require drydock facilities normally possessed only by the 
larger firms. Bids, however, were received only from larger firms with 
drydock facilities and the Navy proposes to accept Sun Ship’s low bid 
for Lot III covering all work since no combination of Lot I and Lot 
II bids is lower priced. 

NORSHIPCO argues that Sun Ship’s bid must be rejected as non- 
responsive to the IF B because Sun Ship failed to bid on Lot IT work, 
as required. For the reasons set forth herein, we deny the protest. 

The solicitation provides, in part: 

15. SPLIT BIDDING. The Government reserves the right to make award to 
any offeror on the basis of Lot I, Lot II, or Lot III as may be in the best inter- 
ests of the Government, price and other factors considered. Offers submitted for 


Lot III (total job) will not be considered unless accompanied by offers for bcth 
Lot I (Drydock) and Lot II (Topside) * * *. 


The bids received were as follows: 


Bidder Lot I Lot II Lot III 


$1, 750, 000 No bid $9, 760, 000 

1,604,950 $11,197,000 11, 505, 950 

Bethlehem Steel....... 2,394,029 11, 137,373 12, 572, 004 
Maryland Shipbuild- 

i 2, 490, 000 No bid No bid 


The Navy argues that because NORSHIPCO and Sun Ship are in 
contention for award on the basis of their Lot III prices, the failure 
of Sun Ship to submit a bid on Lot II may be considered an im- 
material deviation from the IFB’s requirement and waived by the 
Navy under the provisions of Defense Acquition Regulation (DAR) 
2-405 (1976 ed.). 

In support of its contention, NORSHIPCO relies upon our deci- 
sions in a number of cases where we determined that a bidder which 
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failed to include a price for every item as required by the IFB was 
nonresponsive and could not be considered for award. Two of the cited 
decisions are Farrel Construction Company, 57 Comp. Gen. 597 
(1978), 78-2 CPD 45 and Bayshore Systems Corporation, 56 Comp. 
Gen. 83 (1976), 76-2 CPD 395. In both cases the protester failed to 
submit a price for an item which was to be added to other priced items 
in the IFB to determine the low bidder. We held the bids to be non- 
responsive because the bidders would not be contractually bound to 
perform the work required by the items for which bid prices had not 
been submitted. Therefore, the Government would not be receiving 
all of the work contemplated by the IFB. 

However, in the case under consideration, the failure of Sun Ship 
to submit a bid for Lot II does not relieve Sun Ship from the obliga- 
tion to perform topside work required by Lot II because its bid on 
Lot III covers all work required. 

Generally, bids which do not conform to the requirements of a solic- 
itation must be rejected as nonresponsive, unless the deviation is im 
material or is a matter of form rather than substance. Any deviation 
which affects price, quantity or quality is material and is cause for 
rejection. 30 Comp. Gen. 179 (1950). However, a requirement is not 
necessarily material simply because it is expressed in positive terms 
with a warning that failure to comply “may” or “will” result in rejec- 
tion of the bid as nonresponsive. 39 Comp. Gen. 595 (1960). 

In this connection we previously considered a similar IF B provision 
requiring the submission of separate bids.on two portions of the work 
(Lot I and Lot II) if a combination bid (Lot III) was submitted 
and where only bidders who submitted combination bids were under 
consideration for award. We determined that a bidder for the com- 
bined work who failed to submit a bid for topside work only could be 
considered for award. B-173806, August 16, 1971. We stated that 
“since no small shipyard is in contention for award, the purpose sought 
to be achieved by lot bidding would not be violated,” and “the fail- 
ure * * * to bid on Lot 2 may be regarded as an immaterial deviation.” 

NORSHIPCO argues that our decision in B-173806, supra, has been 
impliedly overruled by our decision in Coastal Drydock & Repair 
Corporation, B-187048, September 28, 1976, 76-2 CPD 290 wherein 
we stated : 

We believe that when all of the IFB’s “lot bidding” provisions quoted above 
are read together they require only that firms interested in bidding upon both 


dry dock and topside work must bid upon each type of work separately as well as 
a combined lot. * * * 


The protester believes that we gave effect to the requirement that 
bidders for combined lots be required also to bid separately. However, 
it was not necessary to decide what effect we would have given that pro- 
vision because the successful bidder bid only on drydock work and 
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the quoted proscription applicable only to combined lot bidders did 
not apply in such circumstances. 

We believe that the failure of Sun Ship to submit a bid for topside 
work had no effect on the price, quality, quantity or time of perform- 
ance of any contract to be awarded for the combination of drydock and 
topside work covered in the firm’s bid for Lot III. Moreover, it is clear 
that there is no valid purpose in the circumstances for rejecting a bid 
for combined drydock and topside work which was not accompanied 
by separate bids for both portions of the work because no smaller firm 
with only topside capabilities submitted a bid. Cf. B—168479, Decem- 
ber 31, 1969. Furthermore, the protester is not prejudiced by the 
Government’s nonenforcement of its “lot bidding” requirement because 
the protester was not low for either Lot III or for any combination 
with other bidders of its Lot I and Lot IT bids. 

Therefore, Sun Ship may be considered for award of Lot III if 
proper in other respects and the protest is denied. 

However, we are concerned: with the IFB provision that gave rise 
to the problem in this case. Although we have noted the concerns ex- 
pressed by and on behalf of small businesses, that to ignore or elimi- 
nate a requirement to bid separately for drydock and topside work 
would make comparisons between large and small businesses impos- 
sible, we believe that in the absence of a determination to set aside 
the topside work for small business concerns, there is no authority 
to award a contract for all or part of the work other than on the basis 
of the lowest price bid in open competition. 

We also question whether, as a practical matter, bidding restrictions 
effectively promote awards to smaller firms for topside work only. 
A bidder could submit an unreasonably inflated price for any lot of 
unwanted work. See B-168479, supra. Moreover, the requirement that 
combination bids be accompanied by separate bids for drydock as well 
as topside work could reduce competition among larger firms which 
have no interest in performing only the topside work but would be 
willing to perform drydock work with or without the topside work. 
Accordingly, we are recommending to the Secretary of the Navy that 
future solicitations be revised to eliminate the requirement for bidding 
separately for both drydock and topside overhaul work where a com- 
bination bid for all work is submitted. 


[B-196007] 


Bids—Mistakes—Verification—Refusal by Bidder to Verify 
Bidder which refuses to verify bid price because it erroneously estimated costs 


to be substantially lower than price quotations subsequently received from sup- 
pliers may have bid withdrawn or rejected. 


308-376 O - 80 - 3 
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In the matter of Department of the Navy—Advance Decision, 
September 21, 1979: 


The Department of the Navy, Naval Sea Systems Command 
(Navy) requests our advance decision as to whether Granite State 
Machine Co. (Granite) may be permitted to withdraw its bid or 
whether the contracting officer may reject the bid on invitation for 
bids (IFB) N0002479-B-4360 for anti-slack devices and related 
equipment. The basis for the request is that Granite has alleged a mis- 
take in its bid price due to its incorrect estimates of certain items. We 
conclude that the bid may be withdrawn or rejected. 

Bid opening revealed that Granite’s bid of $576,6C0 was sub- 
stantially lower than the three other bids received, which ranged from 
$950,374 to $1,237,900. In light of this sizeable price variance, the con- 
tracting officer requested Granite to verify its bid. Granite responded 
that is could not verify its bid. Granite states that it had been unable to 
obtain price quotations from the vendors of certain items prior to bid 
opening, and therefore had submitted a bid based on estimated costs. 
The quotations subsequently obtained after bid opening revealed that 
Granite had significantly underestimated the costs of these items. 
Granite states that its bid should have been $714,500. In support of its 
mistake, Granite submits a sworn statement detailing its efforts to 
obtain the correct prices prior to bid opening, its worksheets and quota- 
tions from the suppliers of the items mispriced, dated after bid 
opening. 

The Navy believes that Granite’s error was one of business judg- 
ment, as opposed to a mistake in the bid intended to be submitted, and 
it questions whether such an error justifies withdrawal or rejection of 
the bid. 

The Navy is correct in that relief is not allowed for certain types of 
errors in judgment. These include such things as failing to foresee that 
an intended performance approach would not succeed, and incorrectly 
estimating the length of time it will take to complete performance. 
B-153279, October 21, 1964; 51 Comp. Gen. 18 (1971). The error in- 
volved here, however, is based on an erroneous assumption for which 
we have granted relief in cases where the bidder used an obsolete 
catalog or was ignorant of actual manufacturing costs. B-145192, 
March 16, 1961; B—162379, October 20, 1967. We allowed relief where, 
as here, the contracting officer was on notice of a possibility of mistake 
because the bid was significantly lower than the other bids received. 

Where a bidder discovers that it made a mistake in its bid and 
furnishes evidence of such mistake to the contracting officer, after bid 
opening but before award, the bid may be withdrawn regardless of the 
bidder’s negligence in making the mistake. The contracting officer 
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would be overreaching to accept an unrealistic low bid with the knowl- 
edge that the bid was based on a mistake. Ruggiero v. United States, 
190 Ct. Cl. 327, 420 F.2d 709 (1970). 

There is no question that a mistake was made and the Government 
may not, in good faith, accept the bid as submitted which the bidder 
has refused to verify. The bid may be rejected or withdrawn from 
consideration for award. 41 Comp. Gen. 289 (1961). 


[B-192117] 


Pay—Retired—Survivor Benefit Plan—Spouse—Social Security 


Offset 


The widow of a Survivor Benefit Plan (SBP) participator, who had some post- 
1956 Social Security covered military service, became entitled to Social Security 
payments based on the deceased member’s total Social Security covered earnings, 
including the covered military service. For the purpose of the reduction in her 
SBP annuity required by 10 U.S.C. 1451(a) for Social Security payments at- 
tributable to military earnings, it is not necessary that the member acquire a 
fully insured status based solely on Social Security covered military earnings. 
Since generally Social Security payments received are enhanced by military 
covered quarters, the SBP annuity is to be reduced by the amount of the Social 
Security payment based on the member’s military service. 


In the matter of Mrs. Marjorie S. Nester, September 24, 1979: 


The question to be decided here is whether the Social Security off- 
set of a Survivor Benefit Plan (SBP) annuity is required by 10 U.S.C. 
1451(a) based on the member’s Social Security covered military earn- 
ings although the member did not acquire his Social Security insured 
status based on the military covered earnings alone. The answer is yes. 

The member in the case before us, Lieutenant Colonel Norman W. 
Nester, USAR, was retired effective August 1, 1965, under the provi- 
sions of 10 U.S.C. 1331-1337, having elected survivor coverage for 
spouse only under the Retired Serviceman’s Family Protection Plan 
(RSFPP). On December 1, 1972, Colonel Nester elected into the then 
newly enacted Survivor Benefit Plan, 10 U.S.C. 1447-1455, to provide 
maximum coverage for his spouse, and canceled his RSFPP coverage. 

Colonel Nester died December 2, 1973, and an SBP annuity was 
established for his widow, Marjorie S. Nester, effective December 3, 
1973. However, pursuant to 10 U.S.C. 1451(a), since Colonel Nester 
had Social Security covered earnings as a result of the performance 
of active military service after 1956, Mrs. Nester’s SBP annuity was 
reduced. 

Mrs. Nester expresses the view that her annuity should not be re- 
duced. It is her contention that in order for her annuity to be reduced 
by Social Security benefits received, her deceased husband had to have 
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acquired a fully insurable Social Security status based solely on his 
military service and that any coverage earned outside his military serv- 
ice is not to be taken into account in establishing that offset. According 
to Mrs. Nester, her husband would need 19 quarters of coverage to be 
eligible for Social Security coverage based solely on his military earn- 
ings. It is her position that since he had only four military covered 
quarters, there is no basis for reducing her SBP annuity. 

The Army Finance Center, on the other hand, contends that 10 
U.S.C. 1451(a), which requires offset, is to be applied whenever a 
widow is entitled to Social Security benefits. However, the computa- 
tion for the offset is based only on the military earnings portion of 
the Social Security coverage. 

We believe that the position taken by the Army Finance Center is 
the correct interpretation to be given the offset provision. Section 
1451(a) provides for the reduction (offset) in the SBP annuity based 
on the Social Security benefit in part as follows: 


* * * the monthly annuity shall be reduced by an amount equal to the amount 
of the survivor benefit, if any, to which the widow * * * would be entitled 
* * * based solely upon [military] service by the person concerned * * *. 


On page 30 of Senate Report 92-1089, 92d Cong., 2d Sess., the follow- 
ing statement is made regarding the Social Security offset : 


* * * when the widow reaches age 62, her [SBP] annuity based on her hus- 
band’s military retired pay would be offset by the equivalent of the social se- 
curity payment which is attributable to her husband’s military service. 


And on page 31, it is explained further that : 

There is no reduction because of the social security benefits that may have 
been earned as a result of the husband’s employment in his post-retirement 
years * * *, It cannot be overemphasized that the only social security payments 
which are taken into account in this integration of benefits are the payments 


to the widow based on her husband’s social security earned as a result of active 
duty in military service. 


See also the similar statements in House Report No. 92-481, 92d Cong. 
1st Sess., pages 14-15. 

Enactment of the SBP did not modify Social Security entitlements. 
However, the SBP was intended to be integrated with Social Security 
and, therefore, it provides for reduction in SBP payments on account 
of the portion of Social Security payments predicated on the mem- 
ber’s military service. It was also recognized that in many cases the 
member would have other Social Security covered earnings which are 
nonmilitary and which would not subject the SBP annuity to further 
reduction. See generally 57 Comp. Gen. 339 (1978). 

When an individual, such as Mrs. Nester, becomes eligible for a 
widow’s Social Security benefit, all quarters of her deceased husband’s 
coverage, both military and nonmilitary, would be taken into account 
before the amount of the Social Security benefit to which she is en- 
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titled is established and paid. Generally, when military covered quar- 
ters are included, the Social Security benefit received is enhanced, 
whether or not the military covered earnings would be sufficient, alone, 
for the member to have achieved insured status. It is that enhancement 
to which the section 1451(a) required reduction is directed. See 53 
Comp. Gen. 733 (1974) and 57 id. 339, 341-343, supra. 

Thus, it is our view that the SBP annuity must be reduced by the 
amount of a widow’s Social Security payment based on the deceased 
member’s post-1956 military service. 

Accordingly, deductions should continue to be made from Mrs. 
Nester’s SBP annuity, if otherwise correct. 


[B-193440] 


Travel Expenses—Leaves of Absence—Temporary Duty—Notice 
of Duty Prior to Leave 

Employee scheduled annual leave for vacation in Toronto, Canada, and made 
the necessary plans. Before departure from his permanent duty station (Boulder) 
he was directed to perform temporary duty in Norfolk before returning to his 
headquarters. Employee is entitled to be reimbursed the cost of his actual ex- 


penses not to exceed the cost of direct round-trip travel between headquarters 
and temporary duty point. 


In the matter of Gregg Marshall, September 24, 1979: 


The question presented is whether Mr. Gregg Marshall, an employee 
of the National Oceanic and Atmospheric Administration (NOAA), 
is entitled to be reimbursed the difference between the regular coach 
cost of air transportation expenses he incurred and the reduced air 
fare he would have incurred for his vacation had he not been required 
to perform temporary duty (TDY) prior to returning to his perma- 
nent duty station from his vacation point. He is entitled to receive 
the air transportation expenses he actually incurred not to exceed the 
cost of commercial air fare from his permanent duty station to his 
TDY site and return. 

The question was presented by letter of October 12, 1978, from 
Mr. Ernest Martinez, Certifying Officer, NOAA, Boulder Field Fi- 
nance Office. 

Mr. Marshall, by Travel Order No. 20-8-RLO-99, dated July 27, 
1978, was directed to travel from Boulder, Colorado, his permanent 
duty station, to Norfolk, Virginia, and return in order to perform 
temporary duty. At the time the travel order was prepared it was 
known that the claimant would be on annual leave status in Toronto, 
Canada. Prior to receiving his travel orders, Mr. Marshall, preparing 
to go on vacation made arrangements to fly from Denver to Toronto— 
travel from Boulder to Denver is not a part of the problem—and 
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return using a super saver fare costing $156.60. As a result of his TDY 
assignment he was forced to cancel his reservations and obtain regular 
coach fare tickets from Denver to Toronto to Norfolk and return to 
Denver for $387. 

Based upon our decision in 39 Comp. Gen. 611 (196°), NOAA reim- 
bursed Mr. Marshall $119, which represents the difference between 
the coach fare from Toronto to Norfolk to Denver ($248) and the 
coach fare from Toronto to Denver ($129). The general rule stated 
in 39 Comp. Gen. 611, supra, is that when an employee proceeds to a 
point away from his official station on annual leave he assumes the 
obligation of returning at his own expense. 

‘Mr. Marshall does not disagree with the above rule but contends that 
at a minimum he should be allowed the difference between his actual 
air transportation expenses of $387 and the $156.60, the cost of the 
super saver, since he would have been able to use the super saver but 
for the new orders requiring him to perform TDY prior to returning 
to Denver. We agree. Mr. Marshall, however, understates the extent 
of his entitlement. 

Paragraph 1-2.5b of the Federal Travel Regulations (FTR) 
(FPMR 101-7) (1973) provides: 

When a person for his own convenience travels by an indirect route or inter- 
rupts travel by direct route, the extra expense shall be borne by him. Reim- 
bursement for expenses shall be based only on such charges as would have been 
incurred by a usually traveled route. When transportation requests are used, 


they shall be issued only for that portion of the expense properly chargeable to 
the Government, and the employee shall pay the additional personal expense * * *. 


Since Mr. Marshall was required to travel from Denver to Norfolk 
for the purpose of TDY and was notified of that requirement before 
his departure, his travel by way of Toronto is travel by indirect route 
within the meaning of FTR para. 1-2.5b, quoted above. Therefore, Mr. 
Marshall is entitled to reimbursement of his actual expenses not to 
exceed what he would have incurred had he traveled directly round 
trip between his permanent duty station and his TDY station. See 
Richard B. Gentile, B-188689, February 7, 1978; Wallace W. Tanaka, 
B-187926, June 8, 1977; and 24 Comp. Gen. 442 (1944). The cost of 
travel by usually traveled route from Denver to Norfolk and return 
would have been $312. Since his actual expenses of $387 exceeds that 
amount he is entitled to $312 less what he has already been reimbursecl. 
Mr. Marshall’s situation is distinguished from cases in which an em- 
ployee, who is already away from his permanent duty station for a 
personal reason such as annual leave, is ordered to perform TDY there 
or at another location, interrupting, cancelling or following the taking 
of annual leave. See e.g., Delbert C. Nahm, B-191588, January 2, 1979, 
and Paul B. Magallanes, B-190646, January 25, 1978. 

Furthermore, we recognize that there are times when an agency, 
for its own convenience, requests an employee, before he departs on 
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annual leave, to perform TDY in conjunction with his vacation. In 
these instances, the agency request is based on the fact that the em- 
ployee will be taking leave at or near the TDY site and but for this 
the request would not have been made. When this occurs the agency 
is not prohibited from reimbursing an employee only those costs at- 
tributable to performing TDY in excess of those the employee would 
have incurred for personal reasons. Mr. Marshall’s travel does not fall 
into this category as his round-trip travel is specifically authorized in 
the travel order. The parenthetical notation that he would first go to 
Canada for leave is not viewed as diminishing his travel reimburse- 
ment. 

Accordingly, Mr. Marshall is entitled to receive his actual air trans- 
portation expenses not to exceed the air transportation expenses he 
would have incurred had he traveled directly round trip between his 
permanent duty station and his TDY assignment. The voucher is re- 
turned for modification in accordance with our decision. 


[B-192002] 


Transportation — Freight — Charges — Delivery Requirement 


Since there is no indication in legislative history that Congress in amending the 
Shipping Act, 1916, intended to repeal statutory and regulatory scheme which 
on shipments moving under Government bills of lading requires delivery to 
destination to earn freight charges, contrary provisions in carrier’s LASH Dill 
of lading are ineffective to support payment of additional freight charges. 


In the matter of Delta Steamship Lines, Inc., September 26, 1979: 


Delta Steamship Lines, Inc. (Delta), requests review by the Comp- 
troller General of the General Services Administration’s (GSA) 
settlement action which disallowed Delta’s claim for additional freight. 
4 C.F.R. 53.3 (1978). GSA’s action was taken on eight shipments of 
Department of Defense cargo transported from New Orleans, Louisi- 
ana, to various points in South America under Government bills of 
lading (GBL). 

While en route to Salvador, Brazil, the vessel performing the ini- 
tial carriage, the SS Delta Norte, sustained machinery damage and 
had to be towed to Oranjestad, Aruba. Because parts necessary for 
repair would be unavailable for several months, the voyage was aban- 
doned and the cargo was transshipped from Oranjestad, Aruba, to 
destination on the SS Delta Brasil. Delta claims that, pursuant to pro- 
visions 10 and 16 of its LASH bill of lading, transshipment of the 
cargo from Aruba to destination entitles it to receipt of a second 
freight. The shipper, Military Sealift Command Gulf Subarea, de- 
nied Delta’s claim contending that under a Government bill of lading 
freight is at the risk of the vessel which means that cargo must be 
delivered to destination before freight is earned. It contends that 
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Delta must bear the cost of transshipment in order to earn the origi- 
nal freight. GSA concurs in the denial of Delta’s claim for the cost 
of transshipment. Delta collected ocean freight charges of $4,242.98 
under the original Government bills of lading and was denied addi- 
tional ocean freight charges of $3,815.76 for the voyage from Aruba 
to destination. 

The reverse of the covering GBL’s Standard Form 1103, January 
1974, provides that “[e]xcept as provided in 4 C.F.R. 52 or as other- 
wise stated hereon, this bill of lading is also subject to the same rules 
and conditions as govern commercial shipments made on the usual 
forms provided therefor by the carrier.” Therefore the terms of the 
carrier’s usual contract of carriage—here Delta’s LASH bill of lad- 
ing—are incorporated by reference and shipments of Government 
property are made subject to such terms except as provided by regula- 
tion or otherwise specifically provided on the GBL. 

Conditions 10 and 16 of Delta’s LASH bill of lading in effect pro- 
vide that in any situation which threatens the ship or its cargo the 
goods may be unloaded at an alternate destination, which shall con- 
stitute full and satisfactory performance of the contract. Forward- 
ing, or transshipment, of the goods to the designated destination is at 
the additional expense of the shipper and may be performed either 
by the shipper or by the carrier. 

Delta contends that in 1961 Congress passed legislation converting 
tariffs and bills of lading of ocean carriers in foreign commerce into 
statutory tariffs binding on all parties thus making its LASH bill of 
lading contract paramount to the GBL contract. 

Section 4 of Pub. L. 87-346, October 3, 1961, amended Section 18 
of the Shipping Act, 1916, 46 U.S.C. 817, by adding a provision re- 
quiring carriers by sea in foreign commerce to file with the Federal 
Maritime Commission (FMC) and keep open to public inspection 
tariffs showing the rates, fares, charges, origins, and destinations, 
classifications, rules and regulations. The tariffs are required to in- 
clude “specimens of any bill of lading contract of affreightment, or 
other document evidencing the transportation agreement.” Subpara- 
graph 3 prohibits any carrier from charging, demanding, collecting or 
receiving a greater or less or different compensation for transporta- 
tion or any transportation service than is set forth in the published 
and filed tariff except as authorized by the FMC under specified cir- 
cumstances. The rates, rules and other tariff provisions filed pursuant 
to this provision have the force and effect of law binding on both the 
carrier and the shipper. Gilbert Imported Hardwoods, Inc. v. 245 
Packages of Guatambu Squares, More or Less, 508 F.2d 1116 (5th Cir. 
1975) ; Koninklijke Nedlloyd BV v. Uniroyal, Inc., 483 F. Supp. 121, 
127 (S.D.N.Y. 1977). 

However, Section 529 of Title 31 of the United States Code prohib- 
its any advance of public money or any payment in excess of the value 
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of the service rendered. This prohibition has been a part of statutory 
law since January 31, 1823. 3 Stat. 723. In recognition of the prohibi- 
tion, Government regulations dealing with GBLs since 1907 have pro- 
vided that in no case shall prepayment of charges be demanded by the 
carrier, and that the GBL properly certified or accomplished and 
attached to the voucher for transportation charges should be presented 
to the paying office. 14 Comp. Dec. 967 (1907). Until 1974 these pro- 
visions were set forth in full on the reverse of the GBL. 4 C.F.R. 8, 9 
(1949) ; 4 C.F.R. 52 (1974). They now are published in 41 C.F.R. 101- 
41.302-3(a) (1978). They are statutory and, therefore, have the force 
aud effect of law. Farmer v. Philadelphia Electric Co., 329 F.2d 3 (3rd 
Cir. 1964). 

The Attorney General has stated that the plain meaning of 31 U.S.C. 
§ 529 is that, “no money shall be advanced to contractors; that is that 
no money shall be paid to them on account of their contracts before 
the actual performance of the service or the delivery of the articles 
stipulated for.” 10 Ops. Atty. Gen. 288, 301 (1862). See also 32 Comp. 
Gen. 563 (1953) ; 43 zd. 788 (1964), 50 zd. 164 (1970). 

Although the amendments to the Shipping Act give to a carrier’s 
bill of lading the force and effect of law, there is no indication either 
in the amendments or in their legislative history that Congress in- 
tended to amend or repeal the statutory and regulatory scheme which 
on shipments moving under GBLs requires actual delivery to the speci- 
fied destination on the GBL in order to earn freight charges. And to 
assume that the mere passage of a specific statute governing an area 
of conduct also regulated by a more general statute limits enforcement 
of the general statute by carving out an exception to it is, in effect, to 
accomplish by implication a partial repeal of the general statute, a 
type of repeal which is not favored. United States v. Burnett, 505 F.2d 
815 (9th Cir. 1974) ; certiorari denied Lyon v. United States, 420 U.S. 
966 (1975). 

There is no indication in the legislative history that Congress in- 
tended to bar application of the general statute against advance pay- 
ments when in 1961 it amended the Shipping Act, 1916, to require 
carriers to file tariffs containing “specimens of any bill of lading . . .” 
Therefore, the regulatory scheme to implement 31 U.S.C. § 529 which 
requires actual delivery to the destination specified on the GBL in 
order to earn freight charges makes the LASH bill of lading provi- 
sions 10 and 16 contrary to that statute and implementing regulations 
and ineffective to support payment of the additional freight charges. 
Cf. Alcoa Steamship Co., Inc. v. United States, 338 U.S. 421 (1949). 

Since under the GBL freight is at the risk of the vessel there is no 
entitlement to a second freight or transshipment cost, which is de- 
pendent upon the freight having been earned at the alternate delivery. 
See Item 16 of the LASH bill of lading. In this connection in Marine 
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Insurance and General Average in the United States, Leslie J. Buglass, 
1973, page 172 it is stated : 

In such circumstances (justifiable abandonment of the voyage), the shipowner 
ean either deliver the cargo at the port of refuge or (at cargo owners’ request) 
arrange to forward it to destination at the expense of the cargo (assuming the 
original freight to have been guaranteed). Of course, if the freight was not 
guaranteed, the shipowner will no doubt pay the cost of forwarding to earn his 
original freight. 

GSA’s disallowance of the claim for additional freight charges is 
sustained. 


[B-194201] 


Officers and Employees—Contracting With Government—Public 
Policy Objectionability—Corporation—Substantial Ownership or 
Control Prohibition—Equitable Ownership Consideration 


Federal Procurement Regulations (FPR) prohibit Government from contracting 
with corporations substantially owned or controlled by its employees. While 
Government employee shareholders of protester may have relinquished all cor- 
porate control by placing their stock in trust, Government employees have re- 
tained equitable ownership in protester so that procuring agency is justified 
in analyzing amount of their stockholdings to determine if they constitute sub- 
stantial ownership for purposes of FPR. 


Federal Procurement Regulations — Conflict of Interest Prohibi- 
tions — Contracting With Corporations, ete. Owned or Controlled 
by Government Employees, etc. — What Constitutes “Substantial 
Ownership” 


Because issue of control is separate from issue of ownership for purpose of apply- 
ing FPR, General Accounting Office (GAO) questions propriety of procuring 
agency’s determination of substantial ownership by comparing percent of stock 
owned by Government employees with percent of stock owned by other indi- 
viduals in protester. GAO believes that determination of substantial ownership 
for purposes of FPR should be made solely on basis of relationship of amount 
of Government employee stock to total amount of stock in protester. Nevertheless, 
if General Services Administration intends different meaning of substantial 
ownership, GAO suggests amending FPR to clarify any such meaning. 


In the matter of Metro Electric, Inc., September 26, 1979: 


Metro Electric, Inc. (Metro), protests the award of a contract to 
another bidder under solicitation No. ROC 88071 issued by the Gen- 
eral Services Administration, Public Buildings Service (GSA). The 
solicitation was for the electrical renovation of steam tunnels in the 
Washington, D.C., steam distribution complex. 

GSA determined that no contract could be awarded to Metro because 
of Federal Procurement Regulations (FPR) § 1-1.302-3 (1964 ed. 
amend. 95). This section of the FPR provides as follows: 

Contracts between the Government and Government employees or business 
concerns substantially owned or controlled by Government employees. 

(a) Contracts shall not knowingly be entered into between the Government 
and employees of the Government or business concerns or organizations which 
are substantially owned or controlled by Government employees, except for the 


most compelling reasons, such as cases where the needs of the Government can- 
not reasonably be otherwise supplied. 
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Metro has two Government employees, James L. Martin, Jr., and 
Leo Glascoe, who have 2314 percent of that company’s stock between 
them. Both had placed their stock in trust prior to the issuance of the 
protested solicitation. Despite the trusts, however, GSA found that 
Metro was substantially owned by these two Government employees. 

Metro states that it bid on the solicitation as the prime electrical 
contractor and was the lowest bidder. Metro also states that its prob- 
lems with GSA on the matter of ownership began with a prior GSA 
solicitation for fire alarm systems. At the time of that solicitation, 
Metro had three directors and stockholders owning 38.99 percent of the 
company who were employed by the Government. According to Metro, 
after it had submitted a bid, GSA informed it that there was a pos- 
sible conflict of interest. Consequently, Metro wrote a letter on May 4, 
1978, to GSA concerning its stockholders. By letter dated May 26, 1978, 
GSA responded by stating that the point at which a company is not 
substantially owned by Government employees would be somewhat 
less than 25 percent. 

Metro contends that two of the three Government employee stock- 
holders subsequently divested themselves of ownership by placing 
their stock in trust. Under the trust of James L. Martin, Jr., the in- 
come from the trust is paid to his two children. The trustees are Mr. 
Martin’s parents. The terms of the trust also provide that the trust 
will terminate in the event of the death of both children or 30 days af- 
ter Mr. Martin ceases to work for the Government with the trust prin- 
cipal then being distributed to Mr. Martin. The terms of Leo Glascoe’s 
trust are similar except that the income from the trust is to be paid to 
Mr. Glascoe’s father-in-law and mother-in-law. Like Mr. Martin’s 
trust, Mr. Glascoe’s trust will terminate upon the death of both trust 
beneficiaries or 30 days after Mr. Glascoe ceases to work for the 
Government. 

In addition, Metro states that prior to its bidding on the protested 
solicitation, it held a stockholders meeting where new officers were 
elected. Thus, Metro avers that two of the three Government employee 
stockholders now no longer hold office in the company. As to the third 
Government employee stockholder, Metro indicates that this individ- 
ual has since retired from the Government. 

With regard to whether Mr. Martin’s and Mr. Glascoe’s Government 
employment conflicts with their association with Metro, Metro has sub- 
mitted with its protest two letters from their supervisors to the Small 
Business Administration. The first letter dated June 14, 1979, is from 
the Sergeant at Arms, United States House of Representatives, which 
declares that Leo Glascoe’s interest in Metro would in no way pre- 
sent any conflict with his duties in the Office of the Sergeant at Arms. 
The second letter, undated, is apparently from Mr. James L. Martin’s 
Supervisor at “DEA” stating that it is reasonable to assume that Mr. 
Martin’s function with DEA would not allow him any advantages in 
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assisting Metro in any possible means of obtaining that company’s 
goals. 

GSA takes the position that the purpose of FPR § 1-1.302-3 is to 
avoid any appearance of favoritism or preferential treatment by the 
Government toward its employees. See 41 Comp. Gen. 569 (1962). The 
only factors under this provision of the FPR are substantial owner- 
ship or control of a company by a Government employee. Corise- 
quently, GSA believes that the duties of the Government employee and 
the particular agency for which he works are not considerations. 

GSA points out that FPR § 1-1.302-3 does not define substantial 
ownership or control. However, GSA refers to our decision in Capital 
Aero, Inc., 55 Comp. Gen. 295 (1975), 75-2 CPD 201, in which we 
noted that the regulation does not speak of “majority” ownership, 
only “substantial” ownership. In that case we concluded that in light 
of the significant history which has discouraged contracting between 
the Government and its employees, a Government employee owning 
39.95 percent of the stock in a corporation had substantial ownership 
in that corporation. 

Nevertheless, GSA recognizes that we did not determine in Capital 
Aero, supra, whether the holding of a small amount of stock by Gov- 
ernment employees is sufficient to bring the company within the gen- 
eral rule that it is undesirable for the Government to contract with its 
employees. Mr. Martin and Mr. Glascoe each own 11.76 percent of 
Metro’s stock and thus cumulatively own 23.52. percent. GSA states 
that there are 16 stockholders in Metro, six of whom own 9 percent 
or more of the total stock. The largest single holding is 23.53 percent. 
Based on the relationship of the block of stock owned by these two 
Government employees to the percent of stock owned by the other 
Metro shareholders, GSA decided that 23.52 percent did constitute 
substantial ownership in the company. While GSA admits it had 
initially indicated to Metro that somewhat less than 25 percent would 
not be considered substantial ownership, it states that the final de- 
termintion that Metro was still substantially owned by Government 
employees was made because of the relationship of their 23.52 percent 
of stock ownership to the other stockholdings in the company. 

GSA also contends that the trusts of Mr. Martin and Mr. Glascoe 
have to be analyzed from the point of view whether an appearance 
of impropriety still exists even though legal title to the stock no longer 
rests with these individuals. GSA asserts that Mr. Martin and Mr. 
Glascoe are, in effect, beneficiaries under their respective trusts and 
both have vested reverter interests in the trust corpus. While it is true 
that they will not receive any income from the stock during the period 
of their Government employment, GSA argues that they will enjoy 
the affected value of the stock later. Therefore, GSA believes even 
though Mr. Martin and Mr. Glascoe do not now have full legal title to 
the stock, the effect of their interest in the stock as far as the appear- 
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ance of impropriety is concerned is the same as when their ownership 
of the stock was full. 

With regard to whether Metro is controlled by Government em- 
ployees, GSA contends that it is unnecessary to show control in ad- 
dition to substantial ownership since the regulation is phrased in the 
alternative. In any event, by placing the authority to vote their stock 
in the trustees under the terms of their trusts, GSA believes Mr. Martin 
and Mr. Glascoe have divested themselves of any control over Metro 
during the period of their Government employment. 

In rebuttal, Metro claims that GSA has interpreted FPR § 1-1.302-3 
beyond the scope of any previous decision by this Office. Metro char- 
acterizes our decision in Capital Aero, Inc., supra, as involving a 
situation where one Government employee owned 39.95 percent of a 
company’s stock. In Metro’s opinion, GSA has interpreted the word 
“substantial” as being a far lower percent of ownership than 39.95 
percent that. we found in that decision. Further, Metro points out 
that GSA recognizes that Mr. Martin and Mr. Glascoe will not receive 
income on the stock placed in trust. According to Metro, the fact that 
these individuals will enjoy the affected value of the stock after their 
Government employment ceases is true for any Government employee 
who places his corporate stock in trust, including the President of the 
United States. Thus, Metro requests that the determinations made by 
GSA be rejected by us because they have no basis in law or fact. 

Finally, Metro alleges that it has in the past entered into contracts 
with other governmental agencies. In support of this allegation, Metro 
has furnished us with copies of contracts entered into with the United 
States Soldiers’ and Airmen’s Home and Howard University. By 
entering into contracts with it, Metro believes that this implies that 
these agencies determined that there was no conflict of interest. 


GAO ANALYSIS 


We have stated that while contracts between the Government and 
its employees are not expressly prohibited by statute, they are un- 
desirable and should be authorized only where the needs of the Gov- 
ernment cannot be reasonably supplied otherwise. 55 Comp. Gen. 
681 (1976), and the cases cited therein. Such contracts are open to 
criticism as to alleged favoritism and possible fraud. 41 Comp. Gen. 
569 (1962). FPR § 1-1.302-3, then, is the regulatory implementation 
of well-established policy. 

The prohibition against the Government entering into contracts 
with its employees is equally applicable to corporations owned by 
Government employees. Capital Aero, Inc., supra. Here, however, 
Metro takes the position that by placing their stock in trust, Metro’s 
two Government employee shareholders have divested themselves of 
the ownership of such stock. 
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We believe that Metro has confused ownership of the stock with 
control over it. We agree with GSA that by placing the authority to 
vote their stock in the trustees, Mr. Martin and Mr. Glascoe have 
divested themselves of any control over the stock while they are em- 
ployed by the Government. Also, as Metro points out, it is common 
practice for high-ranking Government officials to establish a tem- 
porary trust for their own benefit, usually lasting for the duration of 
their tenure in Federal office. S. Report No. 95-639, 85th Cong., 2nd 
Sess. (1978). These trusts, which are termed “blind trusts,” serve im- 
portant objectives. They relieve Government officials from day-to-day 
investment decisions on the trust assets, which decisions may conflict 
or interfere with Government duties. Further, they play an im- 
portant role in reducing the appearance of a conflict of interest. 

The placing of assets in a blind trust does not, however, mean that 
the Government employee trustor has divested himself of full owner- 
ship of the trust assets. Indeed, one of the primary reasons for the 
use of the blind trust is that actual divestiture of ownership of the 
Government employee’s assets may result in burdensome tax conse- 
quences. S. Report No. 95-639, supra. Moreover, the fact that the trusts 
of Mr. Martin and Mr. Glascoe will terminate automatically 30 
days after they cease to be employees of the Government, in our 
opinion, is in itself sufficient to show that there has not been a com- 
plete divestment of ownership of their trust assets (Metro’s stock). 

Moreover, we believe that the role of the Government employees in 
the management and control of the corporation is for purposes of the 
applicability of FPR § 1-1.302-3 a separate consideration from 
whether the Government employees substantially own that corpora- 
tion. The rationale of the rule prohibiting the Government from con- 
tracting with its own employees is not merely to avoid any conflict 
of interest that might arise between the employees’ interests and their 
Government duties. It is also to avoid possible criticism of favoritism 
or preferential treatment by the Government toward its employees. 
In this regard, if the Government employees have retained a sub- 
stantial equitable ownership in the corporation, we think that this 
is enough in itself to invoke the above-described rule. 

On the other hand, because the issue of control is separate from 
the issue of ownership for purposes of applying the regulation, we 
question the propriety of GSA’s determination of substantial owner- 
ship by comparing the percent of stock owned by Mr. Glascoe and 
Mr. Martin to the percent of stock owned by each of the other stock- 
holders. In Capital Aero, Inc., supra, we noted that the regulation 
does not speak of “majority” ownership, only “substantial” owner- 
ship. Nevertheless, we found in that case that the amount of stock 
owned by the Government employee was so significant in relation to 
the total amount of the corporation’s stock as to constitute substantial 
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ownership. While a comparison of the amount of stock owned by 
Government employees with the amount of the corporate stock owned 
by other individuals may be relevant to a determination of whether 
the Government employees have substantial control in the corporation, 
we do not believe such comparison is relevant to the determination of 
whether the corporation is substantially owned by the Government 
employees. 

We believe that the determination of substantial ownership for 
purposes of FPR § 1-1.302-3 should be made solely on the basis of 
the relationship of the amount of Government employee stock to the 
total amount of the corporation’s stock. Accordingly, Metro’s protest 
is sustained. However, no purpose would be served by referring the 
matter back to GSA for a determination on this basis since the com- 
pletion date for the contract repair work was August 28, 1979. If 
GSA intends a meaning of the term “substantial ownership” different 
from ours and if it anticipates that there will be a significant number 
of situations in the future involving the application of FPR § 1- 
1.302-3, we suggest amending the regulation to clarify any such mean- 
ing of this term. 


[B-193893] 


Travel Expenses — Transfers — Reimbursement — Foreign Air 
Carrier Use 

Employee who transferred to Korea in May 1975, indirectly routed his travel 
by way of Paris, and used foreign airlines for all or a portion of his travel may 
be reimbursed for constructive air fare without penalty for travel by foreign 
air carrier. For the period following enactment of 49 U.S.C. 1517, but prior to 
the issuance of guidelines on June 17, 1975, we have not penalized employees for 
use of foreign air carriers unless an agency regulation specifically requires the 
assessment of a penalty. 

Officers and Employees — Transfers — Relocation Expenses — 
Temporary Quarters — Time Limitation 

Army employee who occupies temporary quarters for a 53-day period upon 
being transferred from Korea to Fort Sheridan, Illinois, claims reimbursement 
for the period beyond 30 days. Claim may not be allowed as 5 U.S.C. 5724a 
expressly limits reimbursement for temporary quarters to 30 days except where 
employee transfers to or from Alaska, Hawaii, the territories or possessions of 
the United States, Puerto Rico or the Canal Zone, for which an additional 30-day 
reimbursement may be allowed. 

In the matter of Leslie H. Black — Fly America Act — penalty and 


temporary quarters subsistence expenses, September 27, 1979: 


By letter dated November 21, 1978, Mr. Leslie H. Black, a civilian 
employee of the Department of the Army, has appealed our Claims 
Division’s September 26, 1978 settlement which denied his claim for 
reimbursement of expenses incurred for travel by foreign air carrier 
incident to his transfer from Fort Sheridan, Illinois, to Waegwan, 
Korea. In addition, he appeals the denial of his claim for temporary 
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quarters subsistence expenses in excess of 30 days incident to his sub- 
sequent transfer from Waegwan, Korea, to Fort Sheridan. 

Upon review, we sustain our Claims Division’s disallowance of Mr. 
Black’s claim for additional reimbursement for temporary quarters 
subsistence expenses. However, we find that Mr. Black may be reim- 
bursed for the constructive cost of his and his wife’s travel to Korea 
without penalty for travel by foreign air carrier. 


Claim for Travel Expenses 


On March 25, 1975, Mr. Black was authorized travel and transporta- 
tion expenses for himself and his wife incident to his transfer from 
Fort Sheridan, Illinois, to Waegwan, Korea, in May 1975. The usually 
traveled route from Fort Sheridan to Korea is by way of either Travis 
Air Force Base, California, or Seattle, Washington. Service by U.S. 
air carrier is available by either routing. Instead, Mr. Black and his 
wife flew from JFK International Airport in New York City to Paris, 
France, on May 1, 1975. He remained in Paris on leave until May 9, 
1975, when he flew to Korea. While the record clearly indicates that 
Mr. Black and his wife used a foreign air carrier between Paris and 
Korea, there is some confusion as to whether they traveled by U.S. or 
foreign air carrier between New York and Paris. Mr. Black has stated 
that they traveled by U.S. air carrier for that portion of the journey. 
However, we have been advised by the Army Finanee and Account- 
ing Center that copies of airlines tickets that should resolve any doubt 
in the matter were not forwarded by the certifying officer as attach- 
ments to Mr. Black’s travel voucher. 

Mr. Black appears to have been assessed a penalty of approxi- 
mately one-half the MAC fare for travel directly to Korea. On the 
basis of the record before us we are unable to verify the correctness 
of that penalty amount. Under the computational principles set forth 
at 56 Comp. Gen. 209 (1977), the penalty should equal the total MAC 
fare in the event foreign air carriers were used between New York 
and Paris as well as between Paris and Korea. If a foreign air carrier 
was used only between Paris and Korea, it does not appear that any 
penalty would be required. Under the formula, U.S..air carriers would 
be deemed to have received about 30 percent of the air fare of approxi- 
mately $1,900 paid by Mr. Black, or $570. Since the record indicates 
that the MAC fare that was payable for their direct travel to Korea, 
and hence the revenues that should have been received by U.S. air car- 
riers, did not exceed $570, there is no basis to assess a penalty for the 
employee’s travel by foreign air carrier. 

While we would ordinarily request further information from the 
Army to clarify the record, in this particular case the matter may be 
resolved in Mr. Black’s favor on the basis of the record available. 
Section 5 of Public Law No. 93-623, 88 Stat. 2104, commonly referred 
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to as the Fly America Act, was enacted on January 3, 1975. That sec- 
tion, now contained at 49 U.S.C. 1517, requires the Comptroller Gen- 
eral to disallow expenditures from appropriated funds for travel by 
foreign air carriers in the absence of proof of the necessity therefor. 
Until the Comptroller General’s guidelines for implementation of the 
Fly America Act, B-138942, were issued on June 17, 1975, there was 
no specific directive as to the circumstances under which U.S. air car- 
rier service would be deemed available. 

Mr. Black’s travel occurred in May 1975, after the law was enacted 
but before guidelines had been issued. The language of the Act itself 
provides little assistance to agencies in determining when an employee 
should be penalized for travel by foreign air carrier. For this reason 
and because of documentation problems such as are involved in 
Mr. Black’s case, employees need not be penalized for travel prior to 
June 17, 1975, in the absence of agency regulations specifically re- 
quiring the assessment of a penalty. In the case of the Department of 
Defense, Volume 2 of the Joint Travel Regulations (JTR) were not 
amended until July 1, 1975, to reflect enactment of the Fly America 
Act and paragraph C6204 as in effect prior to that date did not re- 
quire assessment of a penalty or disallowance of air fare for unjusti- 
fied travel by foreign air carriers. Accordingly, we hold that 
Mr. Black may be reimbursed for travel to Korea based on the con- 
structive air fare without penalty for his use of a foreign air carrier 
for all or a portion of his travel by indirect route. That portion of the 
Claims Division settlement holding to the contrary is overruled. 


Claim for Temporary Quarters 


The record shows that Mr. Black was transferred from Waegwan, 
Korea, to Fort Sheridan, Illinois, in May 1977. He and his dependents 
occupied temporary quarters in the Fort Sheridan area from June 19, 
1977, through August 10, 1977. He has been allowed temporary quar- 
ters subsistence expenses (TQSE) for the 30-day period through 
July 18, 1977. However, he has claimed TQSE for the additional 
23-day period through August 10, 1977, based on the fact that he and 
his family were unable to occupy their residence until it was vacated 
by a tenant on September 30, 1977. Our Claims Division disallowed 
his claim on the basis that there is no authority to pay TQSE for a 
period in excess of 30 days. 

The authority for entitlement to subsistence expenses while occupy- 
ing temporary quarters is found at 5 U.S.C. 5724a(a) (3) which ex- 
pressly provides that reimbursement for temporary quarters is lim- 
ited to a period of 30 days except when the employee “moves to or from 
Hawaii, Alaska, the territories or possessions, the Commonwealth of 
Puerto Rico or the Canal Zone,” an additional 30-day reimbursement 
may be allowed. Volume 2, JTR, para. C13001-2, in effect at the time 
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of Mr. Black’s transfer, contained the same authorization and 
limitations. 

In view of the above limitation on the period of reimbursement for 
occupancy of temporary quarters and as Mr. Black transferred from 
a foreign post to a duty station in Illinois, there is no basis upon 
which to allow his claim for TQSE for an additional 23 days. 55 
Comp. Gen. 1107 (1976). Accordingly, this portion of our Claims 
Division’s disallowance is sustained. 


[B-194197] 


Subsistence — Per Diem — Actual Expenses — Fractional Days— 
Ten Hours or Less 


Employee, whose duty station is in New York City, traveled to high-rate geo- 
graphical area, Newark, New Jersey, from his home in Brooklyn, New York. 
Period of travel was less than 10 hours and he is not entitled to reimbursement 
of $2.75, cost of lunch incurred in Newark. Restriction in para. 1-7.6d(1), Fed- 
eral Travel Regulations (FTR), that per diem is generally not allowable for 
periods of travel of 10 hours or less in a calendar. day has application to em- 
ployee being reimbursed actual subsistence expenses for travel to a high-rate 
geographical area. See FTR para. 1-8.1a. B—-184489, April 16, 1976, distinguished. 
In the matter of Nicholas M. Veneziano — Actual Subsistence Ex- 


pense Status, September 27, 1979: 


Mr. Nicholas M. Veneziano, an employee of the General Services 
Administration (GSA), has appealed our Claims Division’s denial 
of his claim for actual subsistence expenses incurred incident to duty 
he performed in Newark, New Jersey, on July 20, 1977. 

Mr. Veneziano, whose official duty station is New York, New York. 
and whose residence is in Brooklyn, New York, was ordered to per- 
form official business in Newark, New Jersey, where he incurred the 
expense of $2.75 for lunch. Citing decision B-184489, April 16, 1976, 
and paragraph 1-8.6 of the Federal Travel Regulations (FTR) 
(FPMR Temporary Regulation A-11, Supp. 4, Attachment A) 
(1977), Mr. Veneziano claimed reimbursement for lunch. The GSA 
denied his claim. Our Claims Division also denied Mr. Veneziano’s 
claim on the basis that GSA did not authorize or approve reimburse- 
ment on an actual-expense basis. Mr. Veneziano points out in his ap- 
peal, however, that a travel voucher which he submitted has been 
signed by the approving officer. 


LAW AND REGULATIONS 


Section 5702c of title 5, United States Code (1976), allows for the 
payment of actual expenses as follows : 


Under regulations prescribed under section 5707 of this title, the Adminis- 
trator of General Services, or his designee, may prescribe conditions under 
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which an employee may be reimbursed for the actual and necessary expenses of 
official travel when the maximum per diem allowance would be less than these 
expenses, except that such reimbursement shall not exceed $50 for each day in 
a travel status within the continental United States when the per diem other- 
wise allowable is determined to be inadequate (A) due to the unusual circum- 
stances of the travel assignment, or (B) for travel to high rate geographical 
areas designated as such in regulations prescribed under section 5707 of this 
title. 


Paragraph 1-8.1 of the FTR, FPMR Temporary Regulation A-11, 
Supp. 4, Attachment A (April 29, 1977), is the basic regulatory au- 
thority providing for actual expenses and it states: 


1-S.1 Authorization or approval. 

a. General. Authority for reimbursement of actual and necessary subsistence 
expenses incurred during official travel is normally contingent upon the entitle- 
ment to per diem (see 1-7) and the determination that the authorized maximum 
per diem allowance would be inadequate to cover the actual and necessary ex- 
penses of the traveler. A traveler may be reimbursed for the actual and necessary 
expenses of the official travel when the actual maximum per diem allowance 
otherwise allowable is determined to be inadequate due to the unusual circum- 
stances of the travel assignment, or for travel to high rate geographical areas. 
Heads of those agencies defined in 5 U.S.C. 5701, or their designees (see 1-8.3), 
shall authorize or approve reimbursement for the actual and necessary sub- 
sistence expenses of a traveler incurred during official travel in accordance with 
the provisions of this part. [Italic of text supplied.] 

b. Travel to high rate geographical areas. Actual subsistence expense reim- 
bursement shall normally be authorized or approved whenever temporary duty 
travel is performed to or in a location designated as a high rate geographical area 
(see 1-8.6), except when the high rate geographical area is only an enroute or 
intermediate stopover point at which no official duty is performed.* * * 


Paragraph 1-8.6 of the FTR, FPMR Temporary Regulation A-11, 
Supp. 4, Attachment A (April 29, 1977), upon which Mr. Veneziano 
relies, provides: 


1-8.6. Designated high rate geographical areas. Pursuant to the provisions of 
1-8.1b and 1-8.2a(1), for temporary duty travel to or within the cities desig- 
nated as high rate geographical areas below, a traveler automatically shall be 
placed in an actual subsistence expense status and shall be reimbursed for the 
actual and necessary subsistence expenses incurred not to exceed the maximum 
rate prescribed for the particular geographical area involved. 


Designated High Rate Geographical Areas Prescribed Maximum Daily Rates 








* * * * * * * 


Newark, N.J. (all locations within the corporate limits thereof) 

There is also for consideration paragraph 1-7.6d(1) of the FTR 
which provides that “* * * per diem shall not be allowed when the 
travel period is 10 hours or less during the same calendar day, except 
when the travel period is 6 hours or more and begins before 6 a.m. 
or terminates after 8 p.m. * * *.” There is no evidence that Mr. Venezi- 
ano’s travel took place before 6 a.m. or terminated after 8 p.m. 


ISSUE 


The voucher submitted shows that Mr. Veneziano’s luncheon ex- 
pense has been approved by signature of the approving officer. The 
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question, therefore, is whether the approving officer had the authority 
to approve the voucher under the above-cited law and regulations. If 
he did not. have such authority the voucher may not be certified for 
payment. 

Basically, Mr. Veneziano’s argument is that since he traveled to a 
designated high-rate geographical area, Newark, he is automatically 
entitled to actual subsistence expenses he incurred in Newark. Further, 
even though his day’s assignment and travel to Newark was completed 
within 10 hours, he cites B-184489, April 16, 1976, as support for the 
proposition that there is no bar to his receiving actual subsistence ex- 
penses under FTR para. 1-8-6. 


OPINION 


In decision B-184489, April 16, 1976, cited by Mr. Veneziano, we 
held that since the regulations pertaining to high-rate geographical 
areas did not contain special provisions for reimbursement of actual 
subsistence expenses for travel of 24 hours or less when no lodging 
is involved an agency could not set a per diem rate of $24 or less for 
such travel to a high-rate geographical area. The regulations have 
since been amended so that a per diem rate may be set in a high-rate 
geographical area when circumstances warrant it. See para. 1-8.1b(1) 
of the FTR, FPMR Temporary Regulation A-11, Supp. 4, Attach- 
ment A (April 29, 1977). 

We do not think it follows, however, that the absolute prohibition 
against the payment of per diem for travel of 10 hours or less found 
in FTR para. 1+7.6d(1) has no application to employees’ travel to 
high-rate geographical areas. The payment of actual expenses in high- 
rate geographical areas is normally contingent upon the entitlement 
to per diem. FTR para. 1-8.1a. Since per diem may not be allowed in 
cases of travel of 10 hours or less, actual expense reimbursement under 
Part 8 of the FTR is likewise limited. Decision B-184489, April 16, 
1976, is distinguishable since in that case we held that the per diem 
mnethod of reimbursing an employee had no application to an employ- 
ce’s reimbursement when his entitlement was under the distinct actual- 
expense mode. This was later corrected by an amendment to the regula- 
tions. In the case at hand, however, there is an absolute bar on the 
payment of per diem for travel of 10 hours or less and this bar is 
applicable to the payment of actual subsistence expenses in like situa- 
tions. 

Even though Mr. Veneziano’s voucher was duly approved, the ap- 
proving official acted beyond his authority because actual subsistence 
expenses may not be paid for travel of 10 hours or less. Accordingly, 
the disallowance of the claim by our Claims Division is sustained. 
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‘Preface 


This volume is the fifty-eighth in a series of annual volumes entitled 
“Decisions of the Comptroller General of the United States,” which 
has been published since the establishment of the General Accounting 
Office by the Budget and_Accounting Act, 1921. Decisions are rendered 
to heads of departments and establishments and to disbursing officers 
pursuant to 31 U.S. Code 74, and to certifying officers pursuant to 31 
U.S.C. 82d. Decisions in connection with claims are issued in accord- 
ance with 31 U.S.C. 71. In addition, decisions on the validity of con- 
tract awards are rendered to interested parties. 

The decisions included in these volumes are presented in full text 
and represent about ten percent of the total number rendered annually. 
Generally. decisions are selected for publication on the basis of their 
future value as precedent and on the widespread applicability of the 
issues involved. 

All decisions contained in the annual volumes are available in 
advance of their consolidation inté the annual volume through the 
circulation of individual decision copies and through the issuance of 
monthly pamphlets. The last pamphlet ‘for each quarterly period 
includes quarterly index digests and citation tables. In addition, the 
last pamphlet for the annual period includes a complete cumulative 
index digest with citation tables for all of the decisions to appear in 
the annual volume. 

To further assist in the research of matters coming within the juris- 
diction of the General Accounting Office, ten consolidated indexes to 
the published volumes have been compiled to date, the first being 
entitled “Index to the Published Decisions of the Accounting Officers 
of the United States, 1894-1929,” the second and subsequent indexes 
being entitled “Index Digest of the Published Decisions of the Comp- 
troller” and “Index Digest—Published Decisions of the Comptroller 
General of the United States,” respectively. The second volume covered 
the period from July 1, 1929, through June 30, 1940. Subsequent 
volumes have been published at five-year intervals. The period in the 
last volume was extended to September 30, 1976, to comport with new 
fiscal-year statutory requirements so that the new commencing date 
for future volumes will be October 1. 

Decisions appearing in the published annual volumes should be cited 
by volume, page number and year issued, ¢.g., 58 Comp. Gen. 810 


vit 
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(1979). Decisions of the Comptroller General which do not appear in 
the printed volumes should be cited by the appropriate file number and 
date, e.g., B~194701, September 28, 1979. 

Procurement law decisions issued since January 1, 1974, whether or 
not included in these volumes, are also available in published form 
from commercial sources. 
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